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ABSTRACT

EVERYTHING MATTERS

Definitions

- “negotiations” are discussions or other communications through which
humans navigate individual and group relationships

- “institutions” are groups with economic, political, legal, or social standing
recognized in the culture, e.g., parents, children, employers, employees,
national, ethnic, religious, or other organized groups

+ “multiparty” means many groups

Combining these definitions, “multiparty institutional negotiations” are discussions or other
communications among representatives of multiple groups in relation to the terms of their
economic, social, political, or legal relationships. Such negotiations may be formal, as in multi-
lateral negotiations or peace processes at the international level, or constitutional, federal-
provincial, or stakeholder negotiations at the domestic level. They may also be informal, as
members of families, communities, workplaces, businesses, professions, social, religious, and
ethnic organizations daily navigate the conflicts arising out of the institutional roles and the

differing needs, desires, and aspirations of those with whom they live and work.

The theme that emerges is that in multiparty institutional negotiations, “everything
matters.” History, identities, cultural gaps, values, power imbalances, personalities, external
events, and timing all come to the negotiating table and influence the process. Negotiations
take place through words and actions, publicly and privately, officially and unofficially. Nego-
tiations often take place in the context of long-standing social conflict among the respective
participating groups. Outcomes are unpredictable, power is constantly shifting, and the results
can range from agreements (in principle or in detail, binding or nonbinding, among all or
some of the parties) about any aspect of their relationship (to meet again, to end violence, to
divide territory, to alter legal rights and responsibilities) to no agreement, with increased or

decreased animosity.

This project offers a conceptual model of multiparty negotiations from a process and skills
point of view. The lessons are brought to life through three case studies presented in three dif-

ferent structures: an annotated analysis, a negotiation template, and a glossary.
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INTRODUCTION

veryone has experience at multiparty negotiations. Since childhood we have

been navigating relationships with parents, brothers, sisters, friends, and
other adults—several parties voluntarily or involuntarily connected with one another, each
needing or wanting something from the other, each with different priorities and concerns,
each drawn to the other, yet each cautious because the other’s reaction is unpredictable and
may be either benevolent or hostile. We have all experimented with ways to negotiate such

relationships—speaking, remaining silent, or striking out.

Broadly speaking, multiparty negotiations include all the direct and indirect ways individ-
uals and groups establish hierarchies, distribute resources, and trade power, including litigation
and force. Such a definition, however, excludes little in history, and multiparty negotiations
are understood more narrowly as talks by parties or their representatives aimed at agreeing on
the terms of their economic, political, social, or legal relationships. They are the words and
actions of parties connected by circumstance or will who have decided that they have more to
gain by attempting to agree than by permitting a solution to be externally imposed. If parties
can agree among themselves as to the terms of their relationship, while maintaining the peace
and staying within external constraints (e.g., the law), relationships are preserved and autono-
my is furthered. Such negotiations include informal or formal talks to settle issues within fam-

ilies, workplaces, or communities, among organizations, corporations, or heads of state.

At the international level, multiparty negotiations such as trade negotiations, environmen-
tal negotiations, and peace processes are preceded by years of uncertainty and difficulties in
relationships. There are widely diverging group interests, power imbalances, historical animo-
sities, conflicting cultures, differing legal systems, and often the absence of enforceable or im-
partial adjudicative regimes. Negotiators must attempt to forge procedural, substantive, imple-
mentation, and dispute-resolution agreements in the context of often deep mutual mistrust.
Sometimes even if negotiators succeed, the constituencies they represent are still locked in hos-

tilities and refuse to accept the agreement.

Multiparty negotiations create synergies—positive or negative. Positively, the resources of
several parties can co-operate to create mutual benefits far superior to what any party acting

unilaterally could have achieved. When these win-win solutions are achieved, faith in human
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XX . INTRODUCTION

nature and the human condition is restored, however temporarily, and the forces of darkness
seem to be held at bay. Negatively, when weaker parties feel they offered significant conces-
sions and received no reciprocity, when stronger parties feel they gave it a chance and it didn’t
work, there are hardened unilateral positions and increased mistrust. Negotiation is a non-
linear process, subject to personalities, changing governments, and shifts in external relation-
ships. Outcomes can seldom be predicted in advance, and the possibility exists for losses as

well as gains.

The stakes are sometimes small, but the time and energy required to come to successful
agreements in a context of multiple parties and multiple interests are so high that parties
usually persevere only when there is true interdependence—when parties know they can be
badly hurt by unilateral action on the part of other parties—and when stakes are extremely
high, such as vast sums in trade negotiations, or the lives and deaths of thousands in peace

negotiations.

Durable agreements require good-faith participation, reciprocity, and implementation.
Often there is insufficient trust to ground meaningful risk taking. Decisions with respect to
multiparty negotiations almost always have to be made in conditions of uncertainty (the pres-
ence of unknowables) making them high stakes, high stress, and high risk. Parties often agree
to participate only when the potential costs of violence or third-party adjudication are even

higher.

Once agreed to, talks can be conducted formally or informally, at agreed times, among
agreed parties, in agreed ways, or on an ad hoc basis. Formal talks can be open, i.e., with
media or observers present, or closed, permitting only negotiators and/or support staff to

be present.

The Institutional Context

Multiparty negotiations involve roles and external realities. Roles include negotiators’ responsi-
bilities as parents, employers, or representatives of organized groups at local, national, or inter-
national levels. External realities include relevant law and history, cultural and religious beliefs,
monetary systems, and balances of power. These institutional dimensions “come to the table,”

and negotiating competence requires knowledge of the relevant institutional context.

The outcomes of multiparty negotiations alter institutional contexts. Changes in econom-
ic, political, legal, or social relationships agreed to by heads of states or corporations affect
large numbers of people directly. Less directly but rather cumulatively over time, the outcomes
of daily negotiations among individuals and groups in homes, workplaces, and communities,
alter the balance of power among social groups and eventually the legal, political, and eco-

nomic structures.

The institutional dimension means that individuals and groups who have had no direct

. CENTRE FOR THE STUDY OF CO-OPERATIVES .




INTRODUCTION . XXI

input into the decisions are affected. Resistance may develop to any change in the “rules of the
game.” Intractable issues of values and identity enter, alongside issues of resources and power.
Groups affected often do not agree internally as to the appropriate strategy. Agreements
reached among negotiators may inflame tensions and may unravel in the face of pressures

from background groups.

The Process

In multiparty as in bilateral negotiations, position-based bargaining involves parties stating
their desired positions (you want x; I want y), then testing each other’s respective strengths and
weaknesses, and if all goes well, compromising somewhere in the middle. Often, however, the
approach leads to stalemate. An alternative, known as interest-based negotiation, or a prob-
lem-solving approach, involves parties offering information with respect to their needs and
concerns, “must-haves” and “can’t haves,” and then working co-operatively to generate options

that satisfy as many of the parties’ needs and concerns as possible.

Interest-based bargaining offers potential for creative and constructive solutions, but it
requires trust, which is often in short supply in multiparty negotiations involving long-stand-
ing social conflict. Negotiators find themselves needing to build trust, not only among the
negotiators themselves, but among background groups, to ensure that an agreement, if

reached, can be implemented.

Success

Success is an elusive word in a multiparty institutional context. Power is constantly shifting,
outcomes are unpredictable, and success means different things to different groups.
Negotiation results can range from:
. agreement—in principle or in detail, binding or nonbinding;
- among some or all of the parties—relating to any aspect of the relationships;

- with any content—to meet again, to divide territory, to alter respective privileges

and obligations; to
+ no agreement, with increased or decreased animosity.
Agreements depend on complex balances of readiness and timing, personalities, and exter-
nal forces, and, as noted, agreements may be achieved but may not be durable because of the

opposition of background groups. Even so, new channels of communication may be opened

that can form the basis of renewed communication in the future.

Everything Matters

In multiparty negotiations, everything matters. Words and actions are constantly being inter-

preted. Miscommunications as well as substantive disagreements create barriers in negotia-

. OCCASIONAL PAPER SERIES #01-04 .




XXI11 . INTRODUCTION

tions. Events combine in unintended ways. Emotions as well as reason drive interpretations.
Interpretations ground behaviour, which in turn drives negotiations. Negotiations take time
and energy, and often expose human nature and the human condition in uncomfortable ways.
The challenge is to bring sufficient knowledge and skill to the table to be able to articulate, lis-

ten, perceive dynamics accurately, envision, and persuade with respect to win-win strategies.

This Work

Because multiparty negotiations are processes—a dance of interacting forces—they are most
effectively demonstrated through example and learned through experience. Though patterns
repeat, each negotiation is unique. Understanding human nature, understanding the depth
and breadth of the issues in the negotiation, understanding group identities, cultural gaps,
power imbalances, negotiator personalities, and the institutional context, as well as practising
to gain an instinct and educated judgement as to how the forces work together, are the best

preparation for effective negotiation.

The conceptual model of forces and skills in multiparty negotiation is therefore offered
through concrete examples of case studies. Students in the College of Law, University of
Saskatchewan, conducted three multiparty negotiations, then courageously analyzed them.
The 360-degree view of perceptions reveal dizzying differences in interpretations of the same
event—interpretations that in turn form the basis of decisions in negotiations. Each case
reveals different aspects of what to do and not to do in effective negotiation. Case one is pre-
sented through an annotated analysis of an unfolding negotiation; case two provides a step-by-
step template for preparing and conducting a multiparty negotiation; and case three offers an

annotated glossary organized alphabetically for easy reference.

All student names and designations have been made anonymous in order to protect
privacy. Every effort has been made to contact all students. In the majority of cases, this has
been successful, and in all such cases, quotes have been included only by permission. In Year
One, every quote has been explicitly approved and students offered individual anonymous
name choices. In the few cases in Year Two and Three where all attempts to contact students
have been unsuccessful, and where individual student involvement could not be eliminated
without destroying the integrity of the narrative, the instructor has made every attempt to
include only quotes believed to be in keeping with the spirit of the student’s participation,
and, of course, to do so in a way that ensures privacy. Any of these latter students who recog-

nize their words are encouraged to contact the publisher at the address on page iv.

Quotations, referenced in the text with page numbers from the students’ papers for the
class, have been edited with respect to grammar, punctuation, and capitalization. Despite
compression and juxtaposition, every effort has been made to retain the original meaning

and context of the participants’ reflections. Instructor comments are in square brackets.
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INTRODUCTION . XX

In the case studies, most of us bumped into our own limitations as well as the complexities
of the process. In the words of one student, “A topic such as multiparty conflict cannot be dis-
cussed without being critical.... The purpose is not to show how wrong people were ... but
instead to show how the negotiations might have been done better” (Daryl, p. 2). The partici-
pants were law students—students who will soon hold themselves out as professionals and
make negotiation decisions that affect the lives of others. These materials are offered in the

hope that we may all be better negotiators because of the contribution of these students.
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PART ONE: YEAR ONE

CASE CHRONOLOGY

A. Prenegotiation

[The class spent the first half of the term preparing for Main-Table

negotiations. Preparations included:

«  choosing a simulation conflict;

- guest lecture and video re multiparty negotiation;
. guest lectures re Aboriginal culture and reactions;
. initial team meetings;

. procedural negotiations; and

«  pretable events.]

1. Choosing a Conflict

Alexander, p. 3: The first substantive thing our class had to do was to pick a topic

for our simulation.

a) Week One [11 January 2001]

Kim, p. 3: Although many are leaning towards a domestic issue, I came to the class with the
expectation that I will be able to work on an international, multilevel, perhaps multicultural,
conflict of some sort. I thought that perhaps the Israeli/Arab conflict would be particularly
interesting. The reason why I wanted to work on such a project is because of its complexity.
There would be complex ideologies, cultures, histories, languages, and religions involved. I do
not think it can get any more complicated than this, especially when all these dynamics clash
with each other. I soon discovered that the rest of the class did share my expectations, but they
saw a different approach being more applicable. For the most part, people seemed more com-
fortable to work on a project that involved a subject-matter that was familiar to them, rather

than embarking on an unknown journey or issue.

Lee, p. 2: I thought it would be more interesting to move away from an [Aboriginal] topic

into something different and fresh. However, in subsequent class discussions it became clear
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that treaty issues would be a far more accessible topic for simulation and discussion. Though I
was not adverse to the idea, | was certainly hesitant. Given that my year in law school has the
highest admission of Aboriginal students in the university’s history, and that more than 50 per-
cent of the law students are from Saskatchewan, it stood to reason that there would be people
in the multiparty class who were affected personally by any Aboriginal conflict we chose to
discuss.... I was concerned that people were too close to the project matter.... Having experi-
enced the disruption one innocent comment created in first year, I did not feel that my con-

cerns were unfounded.

A valid comment was made that if sixteen students could not attempt to deal with some of
these issues, there really was not much hope to finding solutions for Canada. Also, we are in

university to learn and experience.

Janet, p. 4: We discussed the different possible conflicts we could address in our simula-
tion. I mentioned to the class that I did not want to do an Aboriginal issue. I identified two
reasons for this. First, I feel I have a lot of knowledge in this area and would prefer an oppor-
tunity to learn something new. Second, I mentioned that the Aboriginal issue would be an
emotional one to tackle. As soon as I shared my thoughts with the class, I wished I hadn’. It
initiated a lecture by one of my fellow classmates on how we must adopt a “professional and
diplomatic approach.” Although no one spoke directly to me, the lecture was indeed directed

my way. | was informed that it really is only a “game.”

At this point in the class I wanted to crawl under the table. I felt stupid and I felt this was
the purpose of the lecture. I was put in my place. They are professional, diplomatic, and
detached—I on the other hand still retain my ancestors’ savage-like qualities. My excitement
at the beginning of this class has now turned to resentment and I feel that again I am being

told that I do not belong in law school and certainly not in this prestigious profession.

b) Week Two [18 January 2001]

Daryl, p. 3: As social events, multiparty conflicts carry with them more than the behaviour or
the statements made. The participants included a variety of people with different personalities,
cares, and worries. Some students worried about not having equal footing with others because
they did not understand the issues, or because they didn’t know the others’ culture; others felt

they may have to act in a derogatory manner to other classmates.

Percival, p. 6: Trust was a concern to me as | was extending myself outside my comfort
zone. | know some expressed that they feared others” perspectives of themselves if they repre-
sented the views of the Crown. My fear was more linked to whether the group as a whole

would address the topic of negotiation with true respect.

Kim, pp. 3—4: I guess it will be all right to negotiate an Aboriginal treaty. I don’t have

much background in Aboriginal issues so I am afraid that I'll be completely lost. There are
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many people in the class who have taken one or more Aboriginal law classes or some classes
involving Aboriginal issues. I don’t know anything except for the Delgamuukw* case. And even
that is lost in the back of my memory bank. I need to do research, but trying to learn every-

thing about Native issues and concerns in the next couple of weeks seems to be very difficult.

Another problem that I have doing an Aboriginal issue is the emotional consequence of
negotiating an issue that so many people in the class take personally. Even though we are sup-
posed to be in roles, if a person of Aboriginal ancestry is insulted during the negotiations for
whatever reason, that person will take it personally. Even though all of this is supposed to be
fictitious, it is very difficult for people to separate their real identities from such experiments
or role-plays.... If that is the case with this class exercise, many people will stop being friends
with each other because of some hurtful things that may be said at the table. I fear that. And
because I do not want to have people upset with me because of something I said in my role, I
am afraid that I will be watching very carefully my every word. I am not sure whether that is
realistic. It seems to me that in real negotiations, people speak their opinions and their inter-
ests without being all that careful. Sure, the tone and words should be civil and courteous, but
the overall message does not need to be censored as, I fear, may be the case in this exercise.
But I suppose that I should not get ahead of myself. Perhaps I will be proven wrong and

everyone will be an excellent actor or actress.

Janet, p. 5: The resources [to deal with an Aboriginal problem] are readily available to us
and it is likely that all students will benefit from learning about a conflict in our own country.
Immediately there was opposition to this issue. Why? Some students said it’s not a real con-
flict. Another reminded the class that it would be too emotional for some of us (weaker folk).
I feel this student is definitely just looking for an excuse not to do it. Another student fears

being called a “racist white man” if his true opinion is heard.

After listening to these excuses, my original position on the matter changed. I could not
believe what my classmates were saying. They basically denied that Aboriginal conflicts were
“real” or legitimate. This angered me. My mind has changed since last week and I now think
it’s a good idea to tackle an Aboriginal-related conflict. The benefits could be enormous and

far-reaching. These people need to be educated!

c) Week Three [25 January 2001]
Kim, p. 7: [W]e finally ... decided on the issue and the roles that we would be playing.

Percival, p. 5: The class structure was discussed and agreed upon and an opportunity to do
something else was made available to all if they chose not to participate. In that way, everyone

chose to participate.

* Delgamuukw v. British Columbia [1997] 3.S.C.R. 1010 at para. 186, 153 D.L.R. (4th) 193 (S.C.C.) at para. 186 [here-
inafter Delgamuukw).
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Daryl, p. 3: In the end, few disagreed with the idea that an Aboriginal-government conflict
was the best issue to deal with. Admittedly I still had concern over the fact that some students

had studied extensively in the area of Aboriginal land rights, culture, and treaty rights.

Alexander, p. 3: Although a few of us had hesitations about the Aboriginal issues topic hit-
ting too close to home, the majority agreed to go along with the topic. Looking back, I can
recall putting my trust in [the professor]. If anyone could make this topic, which is so personal

and important, a success, it was [this professor].

J. Colton, p. 1: Everyone in the class elected to participate through active roles for the

Aboriginal team or the Crown team, or through passive roles as neutral observers.

Carlos, p. 3: Students voted on which side they preferred to represent in the negotiations.
The Aboriginal team ended up with eight members and both Crowns ended up with seven
between them. There were two observers. The Crown further split into a federal Crown and a

provincial Crown.

2. Guest Presentations

a) Professor Greschner

[Professor Donna Greschner, University of Saskatchewan, College of Law,
offered a guest lecture on the lessons she had learned from participating in
the 1992 Constitutional Talks.]

Annette, pp. 4-5: [Professor Greschner] came into the [constitutional] negotiations in early
April 1992 as a negotiator for Saskatchewan. She described the protocol in constitutional meet-
ings, which meant there was a certain order in which people sat and spoke. Usually the federal
people chaired the meeting. The parties negotiated in the order in which they joined
Confederation. The parties varied in size. Professor Greschner said that the AFN [Assembly of
First Nations] had the toughest job because ... it was difficult to keep ... over six hundred

bands ... informed.... Professor Greschner said she learned the following lessons:

« You have to know the substantive legal area you're working on. Knowledge is power
and the strength of the party’s knowledge is dependent on the knowledge of the people
at the table.

- Everyone has two chairs at the table but some chairs are more powerful than others.
Professor Greschner says this is the same as in multiparty negotiations such as with
South Africa’s new constitution. There is always inequality in bargaining power. She
said there must be something really at stake to equalize power and this depends on the
issue being negotiated. When you enter into negotiations, you must ask, what do I
really want at the end of the day? There must be good leadership, but everyone works
together and helps each other.
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+  The most important work goes on away from the table. This would be in private meet-
ings with shifting coalitions. This also included work done back at home, and the
“media spin.”

« Keep professional distance from people. Don't be friends because you need relation-
ships of trust with everyone and friends expect you to tell them everything. She said
use integrity and don’t have favourites or enemies.

«  Park your emotions at the door in negotiations. Emotions get in the way of consensus
and you can’t reason with emotion. Show an emotion such as anger or tears only when
sincere. Professor Greschner said the ability to separate the person from the argument
is not always easy, but by doing so you make a good negotiator and can focus on what
you are trying to achieve. Basically, the job of a negotiator is to talk things through.

+  “Know thyself.” In intense negotiations, stay grounded and in control, and pace your-

self. Know when you work best in the day and what triggers set you off.

Alexander, p. 4: Professor Greschner indicated to our class a number of lessons, foreshad-

owing of things to come. Among the lessons were:

+  Substantive law is required.

+  Most important work happens away from the table. Sometimes coalitions are secretive.
+  Don't have an enemy on your team.

« Separate the person from the argument.

« The job of negotiator is to negotiate, not “emotionate.”

b) Constitutional Talks

[Students viewed Dancing Around the Table, a National Film Board video
of the Aboriginal-Crown Constitutional Talks held berween 1983 and 1987, as
mandated by the Constitution Act 1982. ]

Annette, pp. 6-8: Today we watched a video that involved the same process of constitutional
negotiation that Professor Greschner told us about. There were representatives of four
Aboriginal groups. There were also ten elected premiers. The first minister of the country,
Trudeau, chaired.... Trudeau said that this conference must take account of others besides
Aboriginal peoples.... Chief Wilson (Ethel’s son) said that his people had been nation-build-
ing for three thousand years and that the Euro-Canadians had only a two-hundred-year histo-
ry on their land, but within that time the white man had erased the Aboriginal right to their
own religion and relationship to the land. Chief James Gosnell ... spoke and also said they
were the owners of the land, yet everyone else was getting rich from their resources. Bill
Bennett and Trudeau looked angry. Trudeau was adamant that they couldn’ settle things dif-

ferently from anywhere else and that history was constantly being rewritten.
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Kim, p. 6: [In the constitutional video] [t]he Crown ... was very hostile, arrogant, and
rude. I felt embarrassed when watching Trudeau raise his voice while saying the Lord’s Prayer
just so that he could be louder than the Aboriginal peoples, who were also praying. I suppose
he didn’t agree with them praying before every meeting. His question to the chiefs: “Are you
going to pray every morning?” in a very arrogant manner supports that belief. The video was a
rude awakening for me as I have always considered myself a Trudeau loyalist. He could never
do anything wrong. I was mistaken. I still think of him as a great prime minister, but now I
can see that he had many faults. This suggested to me that personalities play such a major role

in negotiations.

¢) Elders’ Visits

[Aboriginal Elders Maria and Walter Linklater lectured twice ro the class to
provide background knowledge on Aboriginal culture in preparation for the
substantive negotiations. They also invited class members who wished ro par-
ticipate to join them in a sweat lodge. Students had diverse reactions ro the

visits.]

i) Lecture One [1 February 2001]

Janet, p. 8: Maria and Walter Linklater spoke to our class about the significance of the treaties
to Indian people—what Walter refers to as the spirit and intent of the treaties.

J. Colton, p. 22: Walter Linklater shared personal stories about growing up in a residential
school, alcoholism, and the struggle to find his lost spirituality. His wife, Maria, talked about

her experience in a residential school, raising her family, and the state of her community.

Annette, p. 9: [Walter] and Maria have a large extended family, with six children, twenty
grandchildren, and close to three hundred foster children over the years.... [W]alter attended
residential school in Ontario and also went to teachers college and taught on a reserve. He
married Maria after this and they had their children, but he suffered from alcoholism. He said
that part of his problem with alcoholism was being forced to become a Catholic at residential
school, which was completely different from the Aboriginal spirituality he learned before going

to school....

Maria talked about all their children, their grandchildren, and the foster children. She
spoke of the strength she felt from having her spirituality and being a strong Cree woman and
the responsibility she felt in teaching all her children. She spoke of the sadness she felt at
courts taking away young Aboriginal people and the need for healing of all Aboriginal people
old and young.

J. Colton, p. 3: I borrowed a skirt to wear over my jeans. I didn’'t mind doing that because
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it was explained how it was a sign of respect. The talk lasted two hours and I left with mixed
emotions. I was sceptical and frustrated about some of their comments, but there were times
when [ related to their personal stories. Overall it was useful because it helped me to see just

how far apart we were.

Kim, p. 9: I am not sure how I feel about the mandatory dress requirement. On the one
hand, it is supposed to show respect for their culture, but on the other, it is an imposition of

their culture.

ii) Lecture Two [3 February 2001]

Annette, p. 11: Walter began with a prayer and smudge again, re-emphasizing the importance
of spirituality in Aboriginal life. He talked about the importance of oral history in terms of the
treaties and how this was as important or more than the written documents. He said the sto-
ries of his and other relatives had been passed on and must be seen as evidence of how the

treaties were made.

Janet, p. 10: Walter and Maria continued to speak about the spirit and intent of the
treaties. They took a more “academic” approach to sharing their knowledge with us this morn-
ing. They talked about the unwritten aspect of the treaties. They talked about the differences
between what was said at treaty negotiations and what was written down on paper. Walter
explained the important role that oral tradition plays in Indian culture—how it requires peo-
ple to be good listeners. He warned us about the problems associated with the written text;

once something is written down it becomes dangerous—because it will be taken literally.

Annette, p. 11: [Maria] told us about the power of women and their connection to Mother

Earth. She said women are connected to the Creator through the land.

Kim, p. 9: [Maria] seemed to concentrate on things that could improve the plight of
Aboriginal people ... [such as] her suggestion to teach a mother or a grandmother or offer her

practical household help rather than take her children away.

W. Roberts, p. 9: This Saturday, 3 February, anyone in the group had the chance to partici-
pate in a sweat lodge ceremony with the Linklaters. This is a sacred ceremony to the

Aboriginal people, and it is a central part of both their spirituality and culture.

J. Colton, p. 3: Our class met at the law student lounge to listen to the Elders again. Once
again my emotions were mixed. It is obvious that the Aboriginal people are suffering in our
society, but I don’t know what the solution is. I agree that their young people are in danger of
losing their traditions and spirituality. Generations of their people have been harmed by con-
tact with non-Aboriginal people. There seems to be a lot of mistrust and misunderstanding
from both sides. I was glad that these Elders donated their time to educate and promote

understanding.
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Kim, p. 12: Today, even though it is a Saturday, we had to meet with the Elders again. This
was because, as they explained to [the professor], they wanted to share with us as a class as
much of their knowledge as they could. It was through this sharing that we could gain insight
into the Aboriginal peoples’ plight and how they could be helped. Unfortunately, nothing new
was gained. Walter again struck me as being very bitter and hostile towards non-Natives.
Maria struck me as being a level-headed woman. Substantively speaking, though, I did not
learn anything new. Following the meeting, some students attended the sweat lodge that we,

as a class, were invited to.

Kim, p. 10: I learned that I have to meet with Elders to learn a particular tribe’s culture
and history.... p. 13: I still do not understand how we can learn all about Native spirituality
and Aboriginal needs if the only way to learn is through attending sweat lodges and meeting
with the Elders of that particular tribe. I met with the Linklaters for a total of four hours and I

do not believe that I learned enough to be able to help them in a professional way.

Janet, p. 10: Today was great! Walter and Maria were so much more at ease. Only a small
group of students were in attendance and this changed the atmosphere drastically from that of
Thursday’s lecture. I felt that the environment today was much safer. Some trust was estab-

lished between the Linklaters and our class.

Denise, p. 4: I would suggest that in future these sessions should be essential for both
teams.... I was pleased to have a very exciting and emotional experience, both through the

talk at the law school and the ensuing trip to the sweat lodge.

Carlos, p. 10: While the federal team took part in the two-stage “indoctrination” process,

none took part in the sweat lodge experience.

Alexander, p. 4: Up to this point, I have never talked to an Elder, and now here I was lis-
tening with intent to what each of them had to say. I am glad I went and listened.... Even the
talk of the Creator and nature struck chords of Christian commonalities with me. This was a

small watershed for me; it was something completely unexpected.

d) Student Reactions [8 February 2001]

Lee, p. 4: I was excited by the prospect... [but] I was very disappointed.... I left feeling frus-
trated and angry. I felt that the Elders” speeches were centred around blaming and bitterness
towards all non-Aboriginal people. I felt like I had been talked at for two hours and still had
no idea how to resolve any of the issues and conflicts Aboriginal people face.... [The] talk

reminded me of a portion of Martha Minow’s book where she stated:

Victims have much to gain from being able to let go of hatred even when the perpetrator
is unrepentant.... Victims should forgive not because the other deserves it but because the

. . . . 2
victim does not want to turn into a bitter resentful person.
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Kim, p. 9: Walter’s discourse insulted me. I got the impression that he was saying that if
one does not live in a spiritual house, that person is on his or her way to becoming an alco-
holic, a drug addict, or a criminal. Moreover, Native spirituality “transcends” all other religions
or spiritualities. Am I to infer that if I don’t practice Native spirituality, I am doomed?...
Perhaps I am interpreting this statement the wrong way. But overall, Walter struck me as a
very bitter man. He has had a rough past and, unfortunately, he has not come to terms with
it, which is quite regrettable, as otherwise, it would have made his talk not seem so biased and

unpleasant.

Maria, on the other hand, was great. She spoke from her heart and was willing to forego
the past and get on with the present. Her realism and sincerity were very welcome changes.
She seemed to concentrate on things that could improve the plight of Aboriginal peoples. Her
ideas helped me quite a bit. For example, her suggestion to teach a mother or a grandmother
or offer her practical household help rather than take her children away was both a practical
and realistic solution to the problem. It is these kinds of real-life scenarios and suggestions that
are needed. It helps when both sides sit down at the table and start negotiating, as then the
non-Aboriginal can understand the difficulty the Aboriginal person is faced with on a daily

basis. It helps to have this kind of understanding before solutions of any sort can be realized.

Denise, p. 4: One of the most foolish criticisms of the Elder talks that I encountered
among the class was discussion on the skirt issues. It seems to me that if one is going to ask
people from a different culture to give insight to help one learn, a small measure of respect for
their traditions is not too much to ask. What is the big deal in wearing a skirt anyway? I have

no time for that foolishness. That is what wasting time is all about.

Annette, p. 10: I found both Walter and Maria fascinating people. Walter was able to
express his deep spirituality and the importance of affirming spirituality in the treaty forma-
tion. Maria was full of life and exuded strength. I could feel the pain that she must have felt
going to residential school so young and being so homesick. I felt hopeful that their work with
the youth courts and social services may make a difference.... I was in awe of their wisdom,

and having never met Elders before had a chance to get an idea of who an Elder is....
p- 17: Elders were often storytellers and spoke on important issues. They were reflective.

p- 12: I was amazed by the spectrum of feelings and reactions to the Linklaters.... There
was a debate over whether the Linklaters were forcing religion or spirituality on us.... I said
that there was a difference between religion, as in organized religion, and spirituality, and felt

that a person could be spiritual anywhere without a group.

Daryl, p. 7: Religion was a major area of discussion. I generally do not subscribe to the
idea that the Aboriginal people do not follow a religion and told the class just that. Their
beliefs, though different from ours, are similarly religious in my view. If a person views the

belief in the Creation and in Mother Earth as religious, then often they cannot subscribe to
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those beliefs. I shall not worship any false god, as the Bible states. This did not anger me,
though, because people can choose to believe in whatever they want. The fact they believe
their religion is not a religion seems foolish to me though, and I am tempted to debate that
belief, though the circumstances of our meetings did not allow for such an occurrence. Some
students were visibly upset at having taken part in the discussion with the Elders. The reason
for this is justifiable. Why should students be subjected to the religious beliefs of others?
Rhetorically one could ask, could we go to the Catholic Church next week? One needed to
fully understand why we were there before stating they had so much anger for being taken
there. If, for example, we had chosen to discuss the possibility of having Hutterites pay more
tax than they are now as our multiparty conflict, then we would need to understand
Hutterites first. We met with the Elders before beginning conflict resolution because we must

know those with whom we are attempting to gain resolution.

W. Roberts, p. 9: The seminar group seemed to be divided, with those who had the least

knowledge of Aboriginal law showing the least compassion to the topic.

p- 10: I have just begun learning about Aboriginal law issues in the last few years, and |
have already seen enough injustice to understand why Aboriginal people like the Linklaters
feel as frustrated as they do.

During the discussion, the question was asked, how do we help? How do we learn enough
about Aboriginal ways and culture to effectively set up systems that will work? Some students
felt that we will need to immerse ourselves in the culture so that we can learn it well enough
to set up effective systems for Aboriginal people. I feel that this is important, but we need to
be careful not to produce a flaw in the perception of the problem. This is what got Aboriginal
people into the position in the first place. I dont think that is our problem as lawyers at all. If
you were not raised in this culture or don’t have a working knowledge of it, then the best
thing to do is to stand back and allow the Aboriginal people who know their way of life best
to make these decisions. I feel that it is simply our job as lawyers to help these groups open

doors; what they do when they are inside is their own business.

Kim, p. 7: With respect to the Aboriginal issues that were discussed, I felt for the people. I
do not think that I was ever aware that they had undergone so much pain and misery.... I got
a completely new perspective on Aboriginal needs and desires—a partnership where they
could decide for themselves how to live their lives and have control over their lives. They did
not want emancipation but membership and a right of participation. How can anyone argue
with such a request? Is it not the notion that Canada is a free and democratic state rather than
a big-brother type that controls its citizens? I completely disagree with the comment Trudeau
made in the video: [I]f you think you're an equal, then you are. If you think you're not, then
the law cannot do anything.” If the law or the system is not allowing them to choose how to

live their own lives, then no matter how much the Aboriginal people think they are equal, or

. CENTRE FOR THE STUDY OF CO-OPERATIVES .




PART ONE: CASE CHRONOLOGY . 11

that they should be equal, they are not. Their psychological well-wishing will not change the

current practice.

Harrison, p. 13: [H]ere in North America we have, for so many hundreds of years, striven
towards general acceptance of all peoples, regardless of race, religion, or differences.... We
have tried to create a world where equality is the norm, an accepted way of life. Generally,
these are good things—things that we should hold fast to, but perhaps this has hindered our
acceptance of the Aboriginal treaties and the rights inherent in them. It is much like our
acceptance of Québec, isn’t it? We westerners are very quick to criticize this “distinct society”
jargon.... This, I think, goes a long way towards understanding why we view the Aboriginal
people as a frustrating lot. We want them to be able to meld with our society, not be distinct
from it. This isn’t to say that it can’t happen—we just have to be able to change our thinking,
to challenge our thinking. Perhaps we are guilty of trying to impose this type of thinking upon
the Native people. Perhaps this idea of “distinct societies” has its place within the general idea
of the melting pot. Perhaps they can coexist and emerge better for it. There’s a thought.

p. 6: I ... started to understand the reason why the Aboriginal people seem to have this
burning desire to tell their story (as we spoke about in class), and this lingering distrust and
even hatred of white people ... especially the older ones, who experienced such injustice and
abuse at the hands of a government in whom they had put their trust. So if they need to vent
and if it seems as though they’re lashing out at us just because we’re white, then that’s OK. I
understand.... Even though I wasn't responsible for those atrocities, 'm sure that when they
see me, they see a representative of the white people, a race who took advantage of them and
treated them like savages. It’s unfortunate that after all these years we have not learned to listen

to each other.

J. Colton, p. 22: I have a greater appreciation and understanding about Aboriginal people
in Saskatchewan. My perceptions have changed from listening to Aboriginal students in class
and meeting with Maria and Walter Linklater. Martha Minow in Between Vengeance and
Forgiveness helped me to hear the real message behind what they were saying.... I remember
feeling defensive because I thought [Walter and Maria] were blaming non-Aboriginal people
for their problems. Unfortunately, I was listening with a critical ear and missed the message.
Martha Minow recognized the power of truth telling and the significance of kind witnesses. |
learned that they were not blaming anyone. All they wanted was the chance to be heard. Now
I understand that they need to heal by speaking and telling their stories.

Harrison, p. 31: I do understand, however, that a person may need the chance to tell their
story of the hurts and sorrow before they can move on, and I think that simply telling their
story over and over may not be enough. Perhaps that story must be heard by individuals who
are responsible, or more closely responsible, for what happened to them before the healing

process can be complete.

. OCCASIONAL PAPER SERIES #01-04 .




12 . NEGOTIATING SYNERGIES

Kim, p. 17: We must come to terms with what has happened so that it never happens
again. People who have been victimized or hurt need reconciliation and a chance to heal. This
comes from the opportunity to speak about their experiences or a chance to hear an “I'm

sorry.” They will not heal by merely forgetting what has happened.

Janet, p. 12: One student reacted to [others’] criticisms by explaining to the rest her inter-
pretation of the Elders’ lecture. She stated that before Aboriginal people can reconcile with the
past and get on with the future, their pain and loss must be validated. She went on to say that
by speaking about the past, it becomes real for those who might otherwise deny it. I totally

agree.

Harrison, p. 30: It’s not that I have any more sympathy for those Aboriginal individuals
who I see walking the streets, or abusing their children, or falling down drunk outside the
bars. The difference now is that I have some understanding of the culture and the history, and
most of all, I have met and gained respect for certain Aboriginal individuals in leadership who

recognize the problems and want to change them.

pp- 10-11: I agree with what Lee said in class last week—that it is time to put bygones
behind us and get on with life. I acknowledge that Native people are hurting, but let’s talk
about it; let’s talk about it until we can’t talk about it any more. I want to hear the stories.
Let’s get it all out on the table, deal with it and go on. We can’t keep living like this; it does no
one any good. Whether we like it or not, we all have to live here, in harmony with one anoth-

er, and the sooner the better.

lo, p. 3: Apologies: My initial reaction to the idea of apologies as critical elements to
restoring peace where great wrongs have been done’ was that they are insubstantial. Formal
apologies have always seemed to me to be manipulative: the wrongdoer is forced to make a
show of remorse, and the wronged is put on the spot to accept what seems insincere. Apolo-
gies seem too little, too late; they cannot assure that what was once possible will not again
become possible. Minow’s examination of the symbolic aspects of apologies does help me set
aside my cynicism in this regard. Her insights into the paradox of apology—that while it can-
not undo what has been done, it does do so in some mysterious way—make the process
understandable to me. I am particularly intrigued by her statement that “the methods for
offering and accepting an apology both reflect and help to constitute a moral community.”
The key point is that the methods on both sides are what matters. This is the heart of the

matter.

p- 4: Memorials: I have not given enough thought to the function of modern memorial
constructions. I suppose I have seen them as political, local, particular, and have missed their
contribution to the psychological, the spiritual, the universal. Minow speaks of historian Eric
Foner and his vision of how the memorials created by one segment of a population—in cele-

bration of the meaning of an event for them—can be extended in their meaning by the juxta-
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position of other concretized memories that express a different view of that event held by a
different group. This seems a peaceful solution, one that has the potential to open minds, to
push understanding over the brink to transcendence of the cherished and the personal. I like
the idea that rather than force the removal of memorials that serve a minority (such as statues
of Confederate heroes), one could add memorials addressing the perceptions of other minori-
ties, and thus, as Minow says, “mark important junctions between the past and a newly

. . 7
invented present” and “render new meanings to memories.”

B. Larsen, p. 22: There are vengeful feelings on both sides in the situation between the
governments and the First Nations people in Canada. Therefore, it is important we find an

alternative.

p- 23: Minow is equally wary of forgiveness, however, which can lead to exemption from
punishment, to forgetfulness, to a general ignoring of the crimes on the part of the public,

. 8
which allows them to fester.

Annette, p. 13: ]. Colton said that their pain and loss must be validated. This reminded
me of the Martha Minow book where she says, “For the victimized deserve the acknowledge-

. . . . . . )’()
ment of their humanity and the reaffirmation of the utter wrongness of its violation.

W. Roberts, p. 6: In the context of [the constitutional negotiations], Mr. Trudeau neither
apologized nor offered compensation for the past actions of the Crown. A sarcastic “So what
do you want me to do about it?” was the best Mr. Trudeau could offer. However, “[t]he
process of seeking reparations, and of building communities of support while spreading
knowledge of the violations and their meaning in people’s lives, may be more valuable, ulti-

. . 510
mately, than a specific victory or offer of a remedy.

B. Larsen, p. 24: It is unclear just how the Government of Canada can atone for these
atrocities. Perhaps truth commissions would include honesty on issues such as the abuse per-
petrated by the residential school system, and by the police force or other government agen-
cies. This may lead to increased public awareness and healing for Canada as a whole, and for
First Nations people in particular. However, a truth commission would have to have power to
recommend prosecution where circumstances warranted; otherwise it may be viewed as an

exercise in futility.

More openness, honesty, and education are required with respect to Aboriginal issues and
First Nation treaty issues. Canadians need to understand the suffering Aboriginal people have
endured at the hands of white governments. We all need to be more aware of ways in which
we as Canadians have been, and in some cases continue to be, complicit in an oppressive
regime. A truth commission would serve to increase the communication between the parties,

particularly through publicized testimonies and perspectives.

<« . )311 . . .
p- 26: It has been argued that even “severely traumatized”  individuals can recover through
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the “process of truth telling, mourning, taking action and fighting back, through connecting

. 12
with others.’

p- 28: It would appear that a truth commission may offer healing for First Nations and
probably for many other Canadians. If truth commissions can provide empowerment to First
Nations and a sense of reconnection through the process of truth telling, the whole country
would benefit. Such an effort, particularly if it were to recognize the harms inflicted upon the
dignity and equality of First Nations people, would transmit the message that every individual

in Canada is important and worthy of respect.

It is also important that survivors be able to tell their story in full, including the suffering
they have experienced physically, mentally, emotionally, and spiritually. The passage of time
may lead us to forget, or repress, physical reactions to physical assault or torture, but it is
important for survivors to be able to talk about these issues. The physical body is intimately
connected with the mental mind, and both affect our emotional, feeling self. After a violent
assault, all three entities operate together to enable the survivor to reconstruct the experience.
In a way, remembering torture is like weaving together three separate strands of the same story.
The body has its own story and it is a very physical one. The body develops aches and pains in
response to physical harms inflicted, and it retains bruises, sores, scars, ligature marks, and
other indications of abuse. The physical self has its own memory, its own story, and it will tell

it to the mind tuned to hear.

p- 29: Therapeutic services should be provided for victims, and counsellors/listeners should
have access to debriefing services. It is hoped that a national shared experience may be created,
together with a vision that is conducive to healing for First Nations and for Canada as a
whole. To achieve this, trust must be developed between the parties. Because First Nations and
Aboriginal people have been oppressed since the arrival of the white man, they have developed
many social problems, including increased crime rates, addictions, and dysfunctional families.

These injustices and their consequences must be addressed.

p- 30: It would be useful to document the causes and conditions that contributed to the
current situation between Canadian governments and Aboriginal peoples in a contextual and
analytic manner, with a view to establishing a shared understanding among Canadians and to

preventing future injustices.

Harrison, p. 16: I've been reading this book, Ahm/o/m/eoop.w It has been absolutely fascinat-
ing—so many of the stories that the chiefs and Elders relay in this book have striking similari-
ties to Christianity.... It really struck me reading this, that we as people get so fixated on
upholding our own doctrines and beliefs that we overlook the fact that there are many similar-
ities to the beliefs that other people hold.... [W]hy do we spend so much energy fixated on
our differences when in reality, we have so much more in common than we do that’s differ-

ent?... So why, having grown up as a Christian, did it take until right now to realize the simi-
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larities between this particular Indian spirituality or religion and my Christian religion? I find
that frustrating. It’s the differences that cause conflict. It’s interesting to know the differences,
but the similarities are what relationships are based on. It is those similarities that could bridge

the gap between past and present and help us to move towards the future.

p-. 5: There was a lot more frustration expressed outside the class.... For whatever reasons,
they simply chose not to bring them up within the confines of class time. It’s unfortunate,
because Lee went out on a limb to be honest and open and ... got lambasted for it. Lee does
tend to come across very strongly, but I feel that she is actually very open to things; you just
have to give her a chance. And one really admirable quality as far as I'm concerned is her abili-

ty to leave things at the table.

Janet, p. 10: After class a number of students seemed upset because they thought it was a
waste of time. One student commented to me, “All the Elders talked about was how they
ended up drinking because of the residential school.... What does this have to do with the
spirit and intent of the treaties?” I laughed to myself in complete disbelief. They were obvious-
ly not listening to Walter when he told us that in order to understand what the treaties mean,

you have to understand the Indian experience.

p- 12: One student described the Elders as confrontational and claimed that they dwelled
on the past. The attitude of a number of students seemed to be that this kind of bitterness and
anger hinders any type of process for making things right. Another student said that although
the Elders had lots to discuss, they offered no solutions. At this point I became not so much
angered as | was dismayed by their lack of understanding. What I interpreted these comments
to suggest was that the Indians should just “get over it.” This detracts any responsibility from
the abuser and places fault on the victims, the Aboriginal people themselves. I have heard the
same argument many times before and I am getting tired of it. Maybe it is they who need to

come to terms with it....

p- 13: At the end of the class I was upset. I simply announced that I did not think the
Linklaters were confrontational. At this point I was not going to share anything with “these
people.” I saw how they treated the Elders’ knowledge and I thought it was disrespectful. The
focus was not on the contents of what we learned but rather on the truthfulness of the

Linklaters' knowledge.

3. Independent Team Meetings

[Teams held independent meetings at their own discretion. Though meeting
reports are included here chronologically, readers are reminded that partici-

pants were not aware of events in the other teams meetings.]
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a) Crown Meetings and Consultations
i) Crown Meeting [25 January 2001]

Kim, p. 8: The Crown group ... met right after class. The Crown group had to decide who

was going to represent the federal and provincial side.

ii) Crown meeting [1 February 2001]

p- 11: [The Crown team] further established our roles and tried to figure out what protocols
would be used as the primary framework. Lee suggested that she could see Tom Molloy.... We
also discussed the royal commission recommendations. We noted that the Royal Proclamation
of 1763 should be used as the basis for any new agreements.... The commission also agreed
that oral evidence was very important and, as such, should be “admissible in the courts when
they are making determinations with respect to historical treaty rights.”14 We agreed that the
negotiations should be in good faith, and at all times we were to be courteous and respectful.
Lastly, we discussed what substantive issues both the federal and provincial governments
would be willing to negotiate. Mainly, all issues that were recommended by the commission
were agreed upon. This included economic issues, governance, land resources, and hunting

and fishing rights.

iii) Crown Consultation with Mr. Molloy [4 February 2001]

J. Colton, pp. 3—4: Lee and I met with Tom Molloy at his office.... We were very impressed
with all of the awards, certificates, and photographs decorating the walls of his office. We
explained our position of Crown and asked him whether we were on the right track. Our
group had some ideas on what to negotiate, but we wanted to know if they were realistic

issues for the Crown to tackle.

Lee, p. 8: From the beginning of our meeting, [Mr. Molloy’s] wealth of knowledge was
obvious; I was humbled by the experience. His book, 7he World Is Our VVz'tnexs,ls gave me an
introductory understanding of his experiences; the pictures and awards on his wall further
exemplified the work he had done for Canada.... He very openly discussed the issues J.
Colton and I brought forward.... The Crown group had met prior to our meeting with Mr.
Molloy and many of my questions were formulated from this group meeting. [The following]

is a summary of the notes I took during this meeting:

Who talks first? First Nations speak first on what they want to achieve and what their
areas of interest are.
Who would be at the table? Not ministers; they are too busy. There would be a chief

negotiator and other civil servants responsible for specific issues. Mr. Molloy suggested
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that each person be responsible for a different issue. The mandate to negotiate comes
from the cabinet and sets out the parameters of the chief negotiator’s job, usually with
the consultation of ministers and departments.

«  Royal Proclamation: The government would not want this to be binding. .35 of the
Constitution provides that treaties and land claims are protected—Dbeginning docu-
ments cannot be treaties because they are protected. Legal documents make it less flex-
ible to negotiate. Should be broad statements that are tools to guide negotiations.

+  Legislation: Always remember governments cannot enter into agreements that are
binding on Parliament. Jurisdiction makes it clear which level of government has the
power to negotiate.

- Spirit and intent v. written law: modern treaties and agreements have specific clauses
that provide they are not living documents and must be interpreted by the text.

+  Protocol agreement: all negotiations would begin with a protocol agreement. Example
of such protocol agreement has been provided [Gitanyow Framework Agreement].

+  Negotiations: listen to what the First Nations want to achieve and discuss. Go away
from table to discuss what government is willing to negotiate and then reconvene.

+  Cost sharing: Who is going to pay for this? Usually between province and federal gov-

ernment because First Nations have no money.

iv) Crown Meeting [8 February 2001]

Kim, p. 14: Lee met with Tom Molloy and we received from him a suggested protocol agree-

ment that has been used as a framework for different negotiations.

Alexander, p. 6: We had also decided early on that, as part of our strategy, we wanted the
federal government to chair the negotiations. This was due in part to the belief that that was
the way it was done in the real world, but more importantly because the person who chairs

the meeting may be able to control the discussion.

Carlos, p. 1: Our group made an immediate decision not to entertain any sort of apology.

It was not our place, as negotiators, to make such a gesture.

p. 5: We decided how we should dress, how we would address ourselves, how secretive we
would be, and what type of information we would leak to the opposition. As representatives of
the Crown, we decided that business dress would be appropriate. It lends an air of credibility
and professionalism to the proceedings. We would address ourselves formally at the table and

in meetings involving members of other groups, but informally in caucus.

p- 6: We discussed what our priorities were, what we would not negotiate at the table, and
what arguments we anticipated. Our priorities were to take control of the negotiations, bear-

ing in mind that whatever matter we negotiated could only be presented to government for
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ratification. Under no circumstances would we discuss the Royal Proclamation, or any apology
for not standing by the terms of the Royal Proclamation. The issues we anticipated the Abo-
riginal side would raise for discussion were education, hunting rights, self-government, and
taxation. We believed that discussions of any one of these topics would consume our entire

allotment of time. We waited for an indication from the FSIN of which topics to research....

We went over what our negotiating style and tactics would be, what order we would speak
in, and how we would communicate with each other during the negotiations.... Our chief
federal negotiator would handle the bulk of the talks. She has a forceful personality ideally
suited in presenting a strong front. Alexander would sit next to her at the table. His political
science background provides him with knowledge of how government is structured and the
processes government must go through. I believed he would prove invaluable when negotia-
tions became hung up on procedural issues. Further, his calm and reasoned demeanour pro-
vided a much needed balance to Lee. Whenever Lee became too overbearing, or whenever the
other side launched attacks at her, Alexander interjected to diffuse the situation. Alexander’s
ability to think on his feet and his ability to assess the strengths and weaknesses comes from

being involved in prior simulations. It provided our side with some much-needed guidance....

p- 7: Finally, we discussed how accommodating we would be regarding Aboriginal customs
and traditions, and who would chair the meetings. We decided an opening prayer was appro-

priate.

v) Crown Meeting [1 March 2001]

Alexander, p. 9: The next time the Crown teams met was an hour before [Day-One] negotia-
tions. Both Crown teams were prepared; we had our framework agreement that [the chief fed-
eral negotiator] had typed up, some ideas of the substantive issues to talk about, our stances,

and a few protocol strategies.

Kim, p. 15: At the meeting, we went through the protocol and made sure that we agreed
with all the clauses. We still have not heard from the Aboriginal group. We do not know who
will be at the table. This limits the research that we were able to undertake. I personally want
to research the particular band or bands that will be represented so that I get a general sense of
where it is coming from and what the peoples’ needs and interests are. As our negotiations are

to begin today, I guess that it is too late for that.

b) Aboriginal Meetings and Consultations
i) Aboriginal Meeting [25 January 2001]
Janet, p. 13: [The Aboriginal team] discussed the possible roles that people could play and the

substantive areas we wanted to cover. We discussed the possibility of having a facilitator; we

also started to discuss some general interests that needed to be addressed in the simulation.
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Annette, p. 8: We had a very short meeting with our Aboriginal group. Who wanted what
role? Was there going to be anyone to co-ordinate this process on our side? When would we
meet again? We had just begun to discuss these issues when [a runner] came in and asked for a
list of roles. Apparently the Crown and provincial people had already decided their roles. We

were shocked!

ii) Aboriginal Meeting [1 February 2001]

B. Larsen, p. 5: After [the first Elders’ session] members of the Aboriginal side who were pres-
ent for that session met briefly to discuss the roles we might take in the upcoming negotia-
tions. We agreed on the types of research to be done, and that it may be beneficial to talk to
an advisor like Bob Mitchell.

iii) Aboriginal Consultation with Mr. Mitchell [9 February 2001]

W. Roberts, p. 10: It was a privilege to have a small group session with Mr. Mitchell, who has
had a strong provincial political career. Mr. Mitchell has held roles such as Saskatchewan’s
attorney general and Saskatchewan justice minister. It is, however, Mr. Mitchell’s current posi-
tion that interests me the most. At the current time, Mr. Mitchell is heading up the Federation
of Saskatchewan Indian Nations negotiating team for Saskatchewan Aboriginals in negotia-
tions that will work out the details of a self-government agreement. This is a major undertak-

ing that has not been attempted anywhere else in Canada.

Denise, p. 10: [Mr. Mitchell] noted that the agreement-in-principle was only a stepping
stone to a final agreement that would hopefully lead to implementation. An agreement-in-
principle would see the Indian Act gone and the treaties stronger than ever and finally fully
implemented. He saw the necessity in achieving a living document. According to the Supreme
Court, treaties are living documents, as every constitution is a living document and the

Supreme Court regards them as such.

Annette, p. 15: [Mr. Mitchell] talked about a living agreement based on the treaties.... Mr.
Mitchell said it would be the idea that treaties change with time and would be seen as living

agreements by governments.

Denise, p. 9: [Mr. Mitchell] then began the discussion on interest-based bargaining. He
explained that each party was required to bring to the table a statement of its interests. Each
party is to do this without taking any positions. He felt that this was a vast improvement over
positional bargaining. It allows one to keep the objectives of the discussion in mind.... One
should understand the program and options and sift through to find an option that achieves

everyone’s needs.
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He talked of the master negotiator who makes everyone feel as if they have won....

There are federal and provincial representatives ... chiefs and lawyers. The agenda deter-
mines who goes to the table. The team should bring as many as they like. Everybody can
speak.

Janet, p. 14: Mr. Mitchell gave us some advice on interest-based negotiations. He said you
must always declare your interests without taking positions. You must try to find common
interests and then work on solutions and then alternative solutions. In positional bargaining
you concede too much, where with interest-based bargaining you collaborate rather than com-

promise.

lo, p. 7: Asked to explain interest-based bargaining, [Mr. Mitchell] outlined the process
from his perspective and experience. Each party brings a statement of interests (their bottom
line) to the table: through this they declare their interests without taking any positions. He
noted that the areas of common interest are larger than one would normally think. The parties

then keep talking about solutions until everyone can get some of their interests filled.

Because this notion of stating an interest rather than taking a position still seemed to elude
most of us, we asked for an example. An objectively based statement of interests would be:
First Nations want a high school graduation rate similar to white students. A position would
be: We want total control of schools on reserve. The province would counter that position by
saying no. The idea of joint or co-jurisdiction might be explored, or the province might offer
some improvements to their school system. The end result would be a lot of compromise ...
even though only two possibilities have been considered ... [and] the province would not

want to give in and “lose” completely on their expressed position.

If neither side pushes a position, both are free to explore all sorts of options to bring the

graduation rate up.

Harrison, p. 8: We identified, with input from Mr. Mitchell, the different individuals who
should be part of our team: the chief negotiator, the chief of the FSIN, a couple of constitu-

tional lawyers, a couple of Elders, and a couple of chiefs representing different bands.

Max, p. 10: [Mr. Mitchell] informed us that it has become customary for Aboriginal teams
to “hold the pen” and to set the agenda.

Janet, p. 14: Mr. Mitchell left us with a number of principles to keep in mind in preparing

for negotiations:

«  Think seven generations ahead.
«  Treaties are living documents.
- Emphasize the importance of the oral versus the written treaty. Be aware of interpreta-

tion differences between the parties.
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“He who holds the pen holds the power—Hold the pen.”

We all knew who held the pen last time.

iv) Aboriginal Meeting [15 February 2001]

B. Larsen, p. 12: After the meeting with Mr. Mitchell, Max, Janet, and I discussed the possibil-
ity of the Aboriginal side meeting the following week [15 Feb.].... We agreed that whoever

could show up to meet would do so....
Little did I know that I would be sick as a dog by then and end up in bed for a week.

lo, pp. 8-9: Our meeting was small, but we felt an urgency to move towards action. With
reluctance we made the necessary decisions, although we felt uncomfortable about making
them without our other members. It seemed against what we accepted as the method by
which our group should operate (circle, consensus based). I think that is why we did not try to
formulate a definite plan of action. We made some progress towards defining our roles, and
thus our group identity. We have a clear vision of what we need to do to be true to our “con-

stituents.”

I still have some anxiety about the free-floating nature of our group. I find myself looking
for a leader and tending to look to [our Aboriginal Elder] to take charge. She is following her

own light in this respect and is not taking a power role.

Our group process is an amorphous one. I am reminded of how I came to rely on the
word “process” after listening to Elders and leaders in the Buffalo River Dene Nation. I have
known for some time that for me—for my life—choosing a process and then following it
makes more sense than choosing a goal and pursuing it. It is so easy to choose a goal wrongly,
or mistakenly—so much easier and more sensible to choose a process based on my values and
then let it take me where it will. My sense is that this approach will serve me in negotiations

—so long as my process is founded in the interests of those for whom I speak.

Janet, p. 15: Myself, lo, and Harrison met today. Harrison volunteered to get the protocol
typed up. The rest of the team would add their comments to the protocol over the break. We

had made up a list of interests the last time we met and these will be included in the protocol.

[The University Reading Week was 16-23 February 2001.]

B. Larsen, p. 12: I e-mailed our group on Friday, 23 February, and advised on the roles pre-

ferred by members who had e-mailed me (six out of eight had), suggested possible strategies
for our teams, and proposed we meet on Wednesday, 28 February, to discuss these things, as
well as to finalize our version of the protocol. Some of our members had met while I was ill

and Harrison had typed a sample protocol on her computer.
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v) Aboriginal Meeting [28 February 2001]

Max, p. 10: Unfortunately, the February break and conflicting schedules prevented our team

from meeting again until shortly before our first negotiation session.

B. Larsen, p. 12: All eight of us met on 28 February for two hours and finalized our proto-
col by going through it clause by clause and redrafting as we deemed appropriate. We then
finalized our roles. [We agreed on a nonhierarchical co-chair model.] There was some confu-
sion about whether we had to specify our roles to the point of indicating from which tribe a
person who was a chief or Elder originated. In the end we decided not to be specific in order
to avoid becoming stereotyped. Harrison undertook to e-mail the final version of the protocol

and the list of roles to all members of the multiparty class that evening.

Janet, p. 16: We wanted to ensure that everyone on our team had an opportunity to speak
at the negotiation table. We wanted all of our team to be sitting at the table. At this moment
something dawned on me. Our meetings always ran smoothly. We operated by consensus and
everyone had input into the process. We never discussed how our team meetings would run—

they just ended up operating in this manner. Wow.

Max, p. 2: As a group, we identified roles that we felt would be essential in creating an
accurate simulation of an Aboriginal negotiating team. The role of chief negotiator was not
included in the preliminary stage of that identification. In retrospect, I find that exclusion
illustrative in regard to the makeup of the group in which I took part. I feel confident in the
accuracy of describing my group as quite feminist. In doing so, I do not rely on the gender of
the participants but on their perspectives. I found the character of the group extremely benefi-
cial to the role-playing experience because, for reasons that I will not diverge into here, I con-
sider feminist and Aboriginal perspectives as being quite closely aligned. Because of our per-
spective, the necessity of having a chief negotiator was not apparent; we rejected hierarchical
ordering among people and wanted to illustrate that rejection in our organization. However,
in the interest of efficiency, we elected to have a chief negotiator who would voice concerns for
the team, just as the hereditary chiefs had represented the voice of the people in the original
treaty process. Partly because our team included two interested and capable persons, and partly
in an effort to illustrate the rejection described above, the role of chief negotiator was ulti-
mately filled by two members of our group. In addition to chief negotiators, our group decid-
ed that the team should consist of lawyers, chiefs, and Elders. The group expressed ideas
regarding who should fill those roles, but individual group members made the ultimate

decision.

Annette, p. 17: Harrison had put together a draft that she sent us and we looked over it
and began to make some changes at this meeting on 28 February. After rewording and chang-
ing some clauses, we looked at how the simulation could begin tomorrow. We decided to start

with a prayer by Janet. We proposed the idea of giving everyone who wanted it equal speaking
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time to better facilitate communication, understanding, and respect. Max said she would bring
a stone that each person who spoke would hold and nobody else would speak during this
time. We laid out our interests and what we needed to have as a solution, which basically
included the recognition of Aboriginal inherent self-governance and the building of relation-

ships between the Crown groups and our group.
lo, p. 8: By this time most of us had settled on roles.

W. Roberts, p. 12: We had been given a protocol agreement by the federal side, but it did-
n’t fit with our proposed direction. Our team took time drafting what would be known as

Draft Two of the protocol agreements.

Janet, p. 16: We discussed the protocol, our roles, our interests, seating arrangements, and
the significance of the stone. Everyone gave a small lecture on what he or she expected to hap-

pen tomorrow and how they saw themselves fitting into the negotiations.

Harrison, p. 20: We met this afternoon, and we actually accomplished a lot ... but I'm
feeling kind of bad that we are only getting the Crown our protocol agreement tonight.

Hopefully they get it before we meet tomorrow.

4. Class Procedural Negotiations

Denise, p. 8: After our class break, a discussion on some of the logistics of negotiation day
began. The [Crown team] presented a protocol agreement that had arisen from [their] meeting
with Tom Molloy. The protocol was the Gitanyow Framework Agreement, dated 6 February
1996.... There was discussion at this time of the Aboriginal table bringing their proposed agen-

da, including its priorities and contents....

There was discussion of the roles to be used. It was pointed out that [Mr.] Molloy usually
went with approximately thirty people with expertise in different areas. The federal person
suggested there would be four people at the table, two from the federal government and two

from the provincial government.

A discussion then ensued on the need for secretarial support. It was decided that a student

who had opted out of the negotiation would be the official scribe.

Janet, p. 13: [On February 8th] Lee presented the class with a proposed draft protocol
agreement. She said it would be on reserve for us to look at. I decided that this was an attempt

to control the process.

lo, p. 12: The very way in which the Gitanyow agreement had first been presented created
the initial challenge for our group and set the ground for a battle: the chief federal negotiator
had taken a controlling and autocratic stance from the moment of the original presenting of

the GFA [Gitanyow Framework Agreementm]—every one of our side had perceived that
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moment as indicating that the federal government saw itself as having the power and authority
to dictate the process, and that it would use heavy-handed tactics to control the course of the

process.

5. Pre—Main-Table Events

Alexander, pp. 6-8: I became aware [12 February] that the Aboriginal team had not released
the “who is who” for their side of the table yet. Our understanding from the previous meet-
ing [8 February] was that the Aboriginal team would e-mail us by the previous Friday [9 Feb-

ruary]. I made inquiries to [other Crown team members]; they had not heard anything either.

On 13 February my journal entry reflects my impatience with the Aboriginal team. At that
point I decided to look into the situation myself on an informal basis. At the same time I sent
an e-mail to the rest of the Crown team to see if anyone else had heard anything yet. By 15
February no one had responded to my e-mail so I decided to take matters into my own hands.
In order to deal discretely with the matter, I waited until the weekly Thursday night law pub
[15 February] to ask one of the members of the Aboriginal team. Unfortunately, that particular

night, no one from the Aboriginal team showed up.

February 16th at 3 am I decided to send an e-mail to the Aboriginal team myself to find
out who was going to be who. At the time I thought there might be some fallout for my
actions from my team, as other people, not the negotiators, were in charge of contacting the
other teams. In the e-mail I requested a response by 20 February. This was so I could do my
research over the spring break [as it was] the only time I would have to prepare. I ended off
that journal entry with the snipe, “I just hope everyone starts taking this seriously.” By 20
February there was no response to my e-mail. My plan to find out what groups were to be

represented at the table and do the research in advance was not going to happen.

February 26th I returned to Saskatoon after the spring break and by chance came across
B. Larsen from the Aboriginal team. She apologized for not e-mailing back as she was sick
during the break. She said that things would not be finalized for the Aboriginal team until
Wednesday [28 February] and that they would let us know then. Although I did not say any-
thing at the time, I was not impressed! Not one person on their team had the courtesy to pick
up the phone or even acknowledge receipt of my e-mail. The Aboriginal team was now firmly

on my bad side.

p- 8: I found out [26 February] our College of Law’s administration team had forgotten my
change of flight for the moot competition in Ottawa. I had discussed the situation with two of
the people in the College of Law’s administration, explaining that there was no way I could
miss my [Day-One negotiation ] multiparty class. In light of this, they both had assured me
that I would be on the Friday morning [next day] flight. As it turned out, they forgot, and I
was scheduled to fly out of Saskatoon at 1 pm Thursday [Day One]. That was unacceptable; I
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would miss the entire first day of table negotiations. The next day I went over to Travel Cuts
and looked into changing my flight. The only flight they could arrange for me was a 4:50 pm
Thursday flight. I paid the ... charge for changing the ticket. At least I was then able to attend
the first hour of that Thursday’s negotiations. By implication, I could no longer be the chief

federal negotiator.

February 27th I spoke to [my teammate] and informed her she would now be the chief

federal negotiator. She was reluctant but she knew there was really no other choice.

Lee, p. 13: On Tuesday, 27 February 2001, I was also asked to take on the role of chief fed-
eral negotiator because of Alexander’s obligation to his moot team. Though I understood his
position, this left a very heavy burden on my shoulders. I was honoured that Alexander felt
could carry this responsibility, but I also felt that I certainly wasn’t the best choice. Knowing
that I have a very forceful personality and that my emotions can often be read like an open
book, I didn’t feel that these qualities made a good chief negotiator. I felt that my knowledge
was limited in the area of negotiating as the federal government, and I have had no experience
in negotiations of this type. The meeting with Mr. Molloy provided a certain level of informa-
tion and framework, which gave me a sense of; at least, a starting point.... Alexander’s confi-

dence in my abilities was both surprising and encouraging to me.

B. Larsen, p. 17: I had a long, thorough conversation with [a member of the Crown side]
about where our group was at when we came back from break week [26 February]. I told him
I had been sick, that we had been revising their sample framework agreement and would send
it to them Wednesday night [28 February] after our small group meeting, and that we were
not taking specific roles because we did not want to constrain ourselves. The chief of the FSIN
was the most specific role. I talked to him about just doing general research into Saskatchewan
First Nations cultural history and the FSIN, but we were not doing research on any specific

chief, or tribe, or anything.

His suggestions that he did not know what to research because the federal side did not
receive specific roles sounds like an excuse for not doing any research. After all, it is not as
though the federal government specified what roles they were assuming. But pick up any rele-
vant text on Aboriginal issues and choose the horror story you would like to read. Perhaps the
story of the war chief who went to the Indian agent to ask for food for the starving Indian
people, and the agent told him if they brought wood, he would give them food. They did, but
the agent refused to give them any food, so they killed him and stole the food because they
were starving and the federal government failed to implement the treaties. Read some accounts
of what it was like for First Nations people to be locked away in residential schools, to freeze
to death as they tried to run away in the middle of winter, to be abused and denied their cul-

ture. Pick your horror story and you will have researched the First Nations side of the table.
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Carlos, p. 11: For the two-week period leading up to the negotiations, the federal Crown
repeatedly tried to gather information from the Aboriginal group as to what they wanted to
negotiate. We needed this information in order to research and to speak knowledgeably on the
various issues. We had to know what and with whom we were negotiating. There was no
information forthcoming, and frustration and anxiety began to set in. Finally, on the night
before our first session, a mere twenty hours before we were to sit down together, an e-mail
arrived. This communication stated that the negotiating group would be representing Treaty
Six Indians in Saskatchewan, headed by the Federation of Saskatchewan Indian Nations. The
e-mail mentioned neither the issues nor the names of the individuals handling the negotia-
tions. It was the night before negotiations and we still did not know what we would be talking

about.

Percival, p. 10: The Crown team entered the first day of negotiations frustrated and unpre-
pared—as one would expect, not the best of circumstances to start negotiations. The frustra-
tion stemmed from the fact that our team really wanted to have a realistic experience and the
First Nations team seemed to prevent us from doing that. They had had three weeks to meet
and prepare, and yet no contact was made with our team to let us know with whom we would

be negotiating.

B. Main Table

[In multiparty negotiations involving large-scale historical conflicts, groups
often agree to come to the table only in the face of imminent violence, institu-
tional breakdown, external threat, or in our case, constitutional recognition
and judicial recommendation. The purpose of negotiations is to agree on some
aspect of the legal and policy rules thar govern the group relationships. All the
forces of the history and context come to the table—uvast gulfs in interests,
power, and resources; past animosities and mistrusts; entrenched religious and
cultural differences. 1o these are added the negotiators personalities, prepara-
tion, relationships, and the shifting dynamic between negotiators and back-
ground groups. In the low-trust context of modern institutional relationships,

these often spin together into a vortex of conflict escalation and breakdown.

In our case, the breakdown came over a procedural matter. Backroom
talks got negotiations restarted, but once back at the table, substantive prob-
lems proved unresolveable. Negotiations ended with agreement only to pro-

forma clauses.]
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1. Day-One Beginnings

[As students learned, the opening moments in a negotiation have an impor-
tance out of proportion to their clock time. The positive or negative energy of
the first few interactions creates a momentum that colours transactions

throughout the session. ]

W. Roberts, p. 13: On the way to the negotiations, I ran into members of the federal team in
the hallways. I took the chance to feel things out with a few off-topic questions. There was
tension in the air, and I could see that the federal team was upset. I did not stay long, due to
the nervous energy that seemed to be ready to explode. As I left for the Aboriginal team’s
meeting place, I felt that the negotiations would be a struggle. I knew that there would be no
friendly or relaxed atmosphere.

Upon arrival at the negotiation site, I met with one of the [Aboriginal team] Elders. The
Elder told me that this is always the way it is, and that I should just be calm and take things as
they come.

Denise, p. 12: I could anticipate trouble as I heard rumblings of the displeasure the Crown
felt. They knew that something was coming. I heard complaints that morning that nothing
would be accepted from us and they would have to caucus right away. They would not negoti-

ate on something they had not seen.
Kim, p. 15: We finally started our negotiations. What a mess!

J. Colton, p. 5: Today was the first meeting at the Main Table and it was full of unforeseen
obstacles.

a) Assumptions and Misunderstandings

[Students were constantly shocked by the different understandings people
had of the same event. Each assumed that if something was self-evident to
him/her, it would also be so to others, and found that that was absolutely
not true.]

J. Colton, p. 5: There were so many misunderstandings that everything was bogged down for
hours.

Carlos, p. 12: The first [day] of our negotiations, two incidents occurred very early in the
process that caused both sides to view the other with suspicion. The first incident occurred
when we walked into the conference room. We intended to introduce ourselves to the other
parties, ascertain the issues, and then immediately caucus to try to establish a cohesive position
on the issues. When the time came to begin talks, two members of the Aboriginal team had

not yet arrived, including one of their chief negotiators. We had previously discussed using the
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same (and various other) strategies to achieve our goals, so we viewed this as a deliberate (but
valid) strategy on the part of the Aboriginal group. We eventually came to know the delay was

unavoidable.

Alexander, p. 9: To make matters worse, two members of the Aboriginal team showed up

nonchalantly twenty minutes late with no excuse and no apology.

Percival, p. 11: We also entered the day with an understanding of the agenda and process
to be used. The enthusiasm displayed by members of the First Nations team during group dis-
cussions seemed inconsistent with the notion that the delay was due to leaving this to the last
minute. Thus, as we waited, we started thinking that this was some kind of strategy on the
part of the First Nations team to get the upper hand in the negotiations. These suspicions only
seemed confirmed when we arrived, were handed a new agreement that would be the basis of
negotiations, and had to wait for members of their team, including the chief negotiator, to
arrive. In hindsight, we did not handle these suspicions productively. Instead of seeking out

the other team to explain their intentions, we assumed the worst.

lo, p. 9: I had intended to arrive half an hour early, to be with my people and to assess the
room and how we could best position ourselves to keep our strong group feeling and mutual
support flowing among ourselves. Instead, frustrating circumstances resulted in my being ten

minutes late: the worst way for me to begin.

Max, p. 24: In reality, we were late because of difficulties in scheduling, not because of any

tactical moves.

Annette, p. 18: As we entered the room, we apologized for being late and sat down. I saw
Lee speaking loudly to Harrison. Lee appeared angry and hostile. I was shocked. Apparently,
Lee and the other members of the Crown tables had not received our modified protocol agree-
ment until now. She said she thought they were unwilling to negotiate something they did not
have a chance to look over. Harrison told her that she had sent everyone the new copies and

that our group had received them. There was an awkward silence.

Kim, pp. 15-16: The Aboriginal side brought surprising documents—not fair as it didnt

give us a chance to prepare.

Alexander, p. 26: Disclose what needs to be disclosed: Teams should bend over backwards
to make sure the other teams are getting the information they need and deserve. I think this is
the basis for utmost good faith. What happened in our simulation was that despite efforts by
my team to get any information, we were ignored. Instead, everything was dropped on us in
the first few minutes of the table negotiations. Perhaps there was an attempt to e-mail some-
thing to the multiparty e-mail distribution list. That was never really investigated. But why
didn’t anyone phone one of us to make sure we had the documentation? As it turned out, the

entire Aboriginal perspective rested on the agreement they had produced that we had not seen.
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Too bad they didnt disclose sooner. The negotiation ... would have taken shape in a much

different way.

p. 10: The framework protocol agreement was particularly hard to swallow for our team....
It was our understanding that we would work off the sample agreement provided by Tom
Molloy, and as such, Lee had spent a great deal of time retyping a new framework protocol
agreement for our negotiations. Like a slap in the face, the Aboriginal team presented their

own protocol agreement in its place.

Carlos, p. 13: The FSIN group also presented a new protocol agreement, claiming that the
old agreement did not accurately reflect their position. We thought that the new agreement
varied considerably from the original agreement and resented being taken by surprise at this
new turn of events. It was bad enough not knowing which issues the other side wanted to dis-

cuss; it was far worse to find out that the protocol previously agreed upon was now useless.

Alexander, p. 9: The first day of table negotiations began on 1 March. To say it started on
the wrong foot would be an understatement. We had not even been introduced to each other
when the whole thing fell apart.... [T]he Aboriginal team had not let us know anything up to
this point. The last we had heard, the Aboriginal team was going to let us know what was
going on by Wednesday night. No one on the Crown teams had heard anything from the
Aboriginal team.... I was not impressed and planned to walk out of the room. In my mind,

the Aboriginal team, intentionally or not, was dealing underhandedly.

Lee, p. 12: The [lack of communication] left me feeling exceptionally frustrated both as a
class member and as a member of the Crown team. Our team (me specifically) had agreed to
type the framework agreement on the understanding that information would be provided
before Reading Week. As the information was not received, I did not believe we were in a
position to begin negotiating. As well, if this negotiation was to be true to life, we would have
received this information long before we were at the Main Table. Given the shortened time-
frame of a one-semester class, having a week of time for preparation, I feel, was not unrealistic

or asking too much of the other side.

Percival, p. 12: The Gitanyow Framework Agreement became the federal Crown’s position,
even though we entered into the negotiation with the expectation that the agreement would

merely be a guide we would use to draft our own agreement.

Alexander, p. 10: Finally, to top it all off, the Aboriginal team decided they would be repre-
senting “generic bands,” and as such, no possibility of researching specific bands or their histo-
ries was ever possible. Not that it mattered anyway; we had no time to prepare for any of this

whatsoever.

Lee, p. 14: We were then faced with two more unexpected changes. The First Nations
group now wanted eight chairs at the Main Table and had brought a completely different
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agreement to discuss. These two things were exceptionally frustrating to me, and it showed. I
felt that the idea of a good-faith negotiation was broken from the outset by the First Nations
group. One of my first thoughts was that we should have kept notes from the class before the
break. It was my understanding that we had decided then the number of people and the agree-

ment to be used. The meeting did not begin well.

J. Colton, p. 5: [TThe Aboriginal group proposed to have eight speaking seats at the table.
Once again, the Crown was caught off-guard. The class agreed two weeks ago that each group
would have four seats at the table. The Crown did not see any need for the Aboriginal group
to have eight seats at the table.

By this point, the chief federal negotiator was at the boiling point. She became angry and
emotional while trying to remain professional. The rest of the Crown group was feeling frus-

trated and irritated.

Max, p. 15: We were so ill prepared for the federal reaction. At the time, that reaction
appeared quite antagonistic. It now appears that the antagonism may have been the result of
misunderstanding or ignorance. I wish that I could have interpreted it in such a way at the rel-
evant time so as to remedy the deteriorating relationship that we had with the federal team.
Instead, I was shocked and horrified. The federal team seemed not only reluctant to admit
rightful entitlement, but also adamantly opposed to admitting established legal rights. My
faith in the ability of education to inform and create social awareness precluded any prepared-
ness for that reluctance and opposition. I never expected that individuals with a legal educa-
tion who had spent significant amounts of time specifically informing themselves on these
particular issues would hold so firmly to such a position. I now assert that their strong hold

illustrates the power of social construct.

J. Colton, p. 17: I had no idea that these issues could cause so much grief. The Aboriginal
and Crown teams were both concerned about bias and an imbalance of power. Before these
negotiations, I did not consider the chairperson to have any influence over the negotiations.
At the time, I could not understand why the Aboriginal group was opposed to the chief feder-
al negotiator acting as chairperson. Now I understand that factors such as miscommunication,

mistrust, and emotion were underlying the disagreements about protocol.

b) Physical Arrangements

[At the last moment, when a member of the class fractured a kneecap, negoti-
ations moved for safety reasons from the class round-table room to the faculty
library, which is a long room with a large rectangular table that leaves little

room_for movement behind the chairs.]

Lee, p. 14: I was thrown by a variety of things that happened. First, the room change was

unexpected and a very different set-up from our regular classroom. My position at the end of

. CENTRE FOR THE STUDY OF CO-OPERATIVES .




PART ONE: CASE CHRONOLOGY . 31

the table was not effective, and the lack of organization as to who would sit where made it

confusing.

Carlos, p. 5: We really had no choice as to the shape of the table. The rectangular shape we
ended up with seemed to be very confrontational: it caused an “us against them” atmosphere.
An appropriate table for multiparty talks is a round table, with no position of power. A round
table allows all parties to see every member’s face. As it was, the federal and provincial teams
[sat all on one side of the table and] had to strain forward to see each other. It also fostered the
feeling that both levels of government were ganging up on the Aboriginal side. A casual
onlooker might easily have mistaken the federal and provincial groups for a single team. That

was far from being the case.

lo, p. 10: The physical environment of the room was difficult to work with. The table was
conducive to separating the parties and keeping them at a distance from each other. The nar-
rowness of the room led my group, in the beginning, to spread ourselves out in a long line,
crippling our ability to lean on each other for support and guidance. Towards the end of the
day (after the third hour), we brought ourselves into a tight knot by physically locating our-
selves in a cluster (even though this was somewhat less than optimal), where we could be in

contact once again and share insights and information.

¢) A Negative Momentum

[The energy in a negotiation begins to cumulate, creating a positive or nega-
tive synergy. Once established, the synergy continues to draw new energy to it,
and is very difficult to turn. In our case, the negative beginnings created a

negative synergy that continued to gain momentum.]

Percival, p. 21: The emotional response by the chief federal negotiator to the First Nations
team at the opening of negotiation had a significant impact on the effectiveness of the negotia-

tions. It influenced the tone of the negotiation as well as the trust held between the parties.

Daryl, p. 9: Now we had an obviously angry centre of negotiations. Her anger left all
members at the table with a feeling of distrust, though the Aboriginal members were most
opposed to her. Any respect that a chief federal negotiator would have had, upon entering the

room, had been lost. From this point on, things just got worse.

Percival, p. 11: In error, and without considering its implications, we allowed the chief fed-
eral negotiator to express the frustration we felt when we arrived at the first day of negotia-
tions. Ideally, we should have handled the whole situation better, or at the very least, have had
someone other than the chief negotiator express these frustrations. When the chief negotiator
first spoke, we did not consider how this would influence her future relationship with the First
Nations team. Her credibility with the First Nations team was destroyed and her effectiveness

as chief negotiator for the federal team was undermined.
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Daryl, p. 9: The chief federal negotiator[’s] ... obvious anger towards the Aboriginal repre-
sentatives hurt negotiations from the start.... The opening fifteen minutes of negotiation had

irreparably harmed the whole process.

Alexander, p. 11: The first thirty minutes could not have been much worse. The dark

threads of mistrust and disrespect had been permanently woven into the tapestry.

lo, p. 12: The energies in the room were intense: a cocktail of frustration, anger, righteous-
ness, defensiveness. The session began with what our group saw as a scolding: we had been
bad, we were told; we had pulled a fast one and disrupted the plan. This was an extreme
approach that was offensive not only because the accusation assumed an intention on our
part that did not exist, but more importantly because it assumed a plan that did not exist.
The primary source of the aggressive energy in the room yesterday was the misunderstanding
over the Gitanyow Framework Agreement: our side had never simply agreed to negotiate on
that basis.

Janet, p. 17: The simulation started off badly. The federal team told us they never received
our protocol. Basically we were scolded. I felt like I was a bad little Indian. I wonder how
everyone else on my team was feeling at that moment. As I looked around the table, I saw
only shock. One team member told me she felt we were being treated like stupid children.

Well, that is just the type of condescension many Aboriginal people deal with daily.

W. Roberts, p. 14: The start to the negotiations showed ... that the federal team thought
they would be setting the tone for the negotiations. They would be the ones who would bring
proposed protocols and procedures to the table, and the Aboriginals and the province were
more or less assumed to have agreed. I wasn’t sure if this was the result of a strong personality
or if this was a negotiating strategy. It doesn’t really matter which one of the two it was,

because either way it had the effect of grinding the negotiations to a halt.

Janet, p. 17: We were accused of acting in bad faith. I feel sick and I am shaking. These
introductory remarks sadly ended up hindering the negotiation for the rest of the day.

B. Larsen, p. 13: Our negotiations are going to be tougher than I thought. The first four-
hour session was pretty amazing. It started off with a bang when we came under attack from
the Crown side because they received our revised protocol agreement Wednesday evening.

This was completely uncalled for given the circumstances.

W. Roberts, p. 13: These ground-breaking negotiations started with blame and disagree-
ment about nothing. The Aboriginal representatives and the federal team argued about the
communication details leading up to the negotiations.... The disagreements over proposed
roles and procedures started the negotiations off poorly.... I was very concerned with this
beginning, where the Aboriginals were scolded seven times (I counted) for not communicating

properly with the federal team. Other than showing poor form, why was this so important?
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p. 14: The ... problem that seemed to come from this rough start [on Day One] was a
quick departure from interest-based negotiations. The whole process simply fell apart too

quickly.

2. Conflict Escalates

[Negotiators recollected themselves in a short caucus, and began again with
planned opening rituals. Soon, however, the negativity erupted at another

flashpoint and the conflict escalated.]

a) Caucus and Beginning Again

J. Colton, p. 5: Everyone needed to caucus. The Crown decided not to let the Aboriginal
group have eight chairs. [The federal civil servant] warned [the chief negotiator] to keep her
cool. He was afraid that she would lose credibility with the Aboriginal group for the whole
negotiations.

Carlos, p. 13: We caucused to discuss the situation, eventually returning with a better idea

of what we were up against.

Denise, p. 13: A caucus demanded by the Crown saw them conceding on the issue of the

protocol. It would have to be approved step-by-step by each side.

Alexander, p. 11: After caucusing, the Crown was finally allowed to do their greetings and
introductions. [The Saskatchewan premier] and [the minister of Indian Affairs and Northern
Development] gave addresses.... After the Crown team’s speeches, an Aboriginal prayer was

given. All of this should have occurred right from the start.

b) Procedural Disagreements Flare

Lee, p. 14: Immediately caucusing was very helpful. We discussed our strategy and took a
quick look at the new agreement. I was glad we stayed in the room because it allowed us the
opportunity to set the room up the way we wanted. When we reconvened, I felt much more
in control. The speeches and prayer all went well. I then tried to start the meeting on the
assumption that I would chair. I started discussing speakers lists and time limits, and then was

made aware that my being chair was going to be a problem.

p. 14: To say the very least, this was an interesting beginning. Our strategy was to ensure I
took control and gained the chair position. It seemed obvious to the Crown that the federal

government would chair any negotiations.

Carlos, p. 8: I thought that in the real world the federal government chaired these types of
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negotiations. No negotiations take place that concern the federal government unless the feder-
al government is involved and in charge. They are the major player in these proceedings. The
Crown also has a stake in maintaining an objective role in chairing these talks. They are under
intense scrutiny from the media, the opposition, interest groups, and their Aboriginal counter-
parts. The position of the chair ought to be one of impartiality, order, and continuity. It was
our position that [the chief federal negotiator] could chair the meetings while still maintaining

her impartiality.

Janet, p. 17: When we re-entered the room after the caucus, I noticed that the federal team
had positioned themselves in the middle of the table. The chief federal negotiator was stand-
ing, and as we entered the room, she announced that she would be chairing the meeting. I was
shocked.... No way is this going to happen. I was not prepared for these manipulative tactics.
For an hour, we argued that we did not want the chief negotiator to chair the meeting. She

lost our trust long ago, and in good conscience we could not deal with this person.

Denise, p. 13: A determined squabble over who would chair the meeting ensued. The chief

federal negotiator understood that it would be her.

lo, p. 14: If I had to identify one particular emotion that surfaced most strongly, I would
say it was the sense of betrayal. The government groups felt betrayed by our last-minute pro-
posal, and we felt betrayed by their belief that they were intended to be in charge of what we
saw fundamentally as a two-way (or three-way) process. I was personally very frustrated
because I didn’t know how this impression had been created for them. Were they just making
this up as a tactic? Was this a rule of the game that I had somehow missed? In any event, it
seemed completely unfair for one group to have been given such an advantage, and so my

group refused to concede.

Max, p. 13: The federal negotiators not only failed to recognize the need to make proce-
dural concessions, they also failed to actually propose the manner in which they wanted nego-
tiations to proceed. In reality, they assumed and forced it. We later discussed as a team how
different the declaration as to the position of the chair would have been received had it been
preceded by the words “I suggest that.” Instead, the words “I will be chairing” initiated the

contact between the teams.

Alexander, p. 11: Unfortunately, we still had the problem of who was going to chair the
meetings.... [A]ln hour and a half into the table negotiations ... the arguments were still cen-
tred on who was going to [be the] chair. A crucial dispute, I assure you, but it seemed as if

nothing was going to work.

J. Colton, p. 6: Next [the FSIN] proposed alternative chairs for the negotiations. [The chief
federal negotiator] suggested that she chair today and the Aboriginal group chair the next

meeting. [She] argued that it would be inconsistent to have rotating chairs during the meet-
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ing. [The FSIN] challenged the consistency argument and suggested [one of the nonparticipat-
ing students] as a neutral party. It seemed quite clear to me that [that person] was not willing
to taking on the role as chair. When her name was mentioned I saw [her] eyes hit the floor....

The federal team was at a loss trying to explain to the Aboriginal group that the federal
government always chairs the negotiations. The negotiations were stuck on who would be the
chairperson at the Main Table. We haven't even scratched the surface of the negotiations yet!

The federal government was not willing to compromise on chairing the meeting.

By this time [the federal civil servant] had [had to leave] so [the chief federal negotiator]

and [support person] were left to represent the federal government.

Carlos, p. 14: Even the idea of separate chairs for separate meetings did not gain accept-
ance. For their time as chair, the FSIN wanted to alternate the position between two people.
We would have ended up with three different chairs for eight hours of meetings. Our side was

dead set against the idea of three chairs. We wanted structure and continuity.

p- 15: [T]he possibility for widely divergent protocol enforcement from three separate
chairs was completely unacceptable to the federal camp. We made our position clear. To get us
back to the table, either the province or the FSIN would have to come up with a workable

solution we could live with.

By now, the federal group had retracted its offer to allow the FSIN to chair the second
meeting. The proper protocol, as we saw it, would have the federal side chair the entire negoti-

ation process. We did not think this would sit well with the other side. We were right.

J. Colton, p. 6: Next [the FSIN] suggested having a “speaking stone,” with unlimited
speaking during the Main-Table negotiations, especially for Elders. [The chief federal negotia-
tor] had no problem with the speaking stone but rejected having unlimited speaking and sug-
gested that everyone, including the Elders, should be limited to five minutes.

Once again the Main Table broke for a caucus.

¢) Interpretations Become Reality

[Everything is being interpreted by everyone all the time, and these interpreta-
tions become the basis of actions and reactions. As well as the misunderstand-
ings noted above, history, power imbalances, knowledge gaps, and negotiators’
personalities and relationships were all evident in actions and reactions. The
forces are tangled and any separation is artificial.]

Denise, p. 7: [In one of the first classes] [t]he question of how to interpret was discussed. It
was noted that the implications of interpretations vary and the powers of interpretations are

very important.
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i) History

lo, p. 13: The reason the way the protocol issue played itself out was such a crucial point for

our side is that it mirrored the whole history of Crown/First Nations relations.

Max, p. 13: The self-appointment [of the chair] was far too reminiscent of the unilateral
decision making that has occurred throughout the relationship between Canada and the First
Nations, and for that reason it raised considerable alarm. As a result, heated debate over the

position of the chair ensued and continued well into the session.

Janet, p. 8: [In the constitutional video] I was not surprised at how badly the Aboriginal
chiefs and Elders were being treated. This film was shot twenty years ago and although a lot
has changed since then, I believe that the lack of understanding and respect still exists. People
are just better at hiding it these days.

Max, p. 11: I initially attributed the negative and hostile atmosphere during the first day of
our simulation to a misconception held by all teams about the need for control. Even though I
now believe the situation was complicated by many additional factors, I continue to hold my
initial impression that control issues were central to the problems we faced during that early
stage.... From my perspective on the First Nations team, I was very concerned about the
nation-to-nation status being apparent in the very manner in which the negotiations were to
proceed. That concern, I am sure, was informed by my exposure to First Nations politics ... in
combination with my awareness of the manner in which the treaty negotiations had occurred

more than 125 years prior.

Carlos, p. 14: In real life, both sides have a great deal of history to draw from, although
Aboriginal people argue that Canadian history ignores the Aboriginal perspective. This was
one of the themes of Walter Linklater’s talks, and it was mentioned in volume I of the RCAP
[Royal Commission on Aboriginal Peoples']. Both Linklater and the RCAP report believe that we
must set the record straight, and that a common view of the historical record is the first step

towards building a sense of trust from which both sides can begin to negotiate in good faith.

Alexander, p. 24: One of the quotes | came across early in the class that I carried with me

into the negotiations was:

We cannot ignore the wrongs of the past or the rights flowing from the historical rela-
tionships between Aboriginal and non-Aboriginal people in Canada. But we are not
prisoners of the past, and we can restore and renew that relationship on the basis of

.. . o e1.. 18
mutual recognition and respect, sharing and responsibility.

Harrison, pp. 9—10: If there was one thing that struck me, reading through all the history
of Treaty Six and other treaties, it was the trust that the Indian people gave to the Crown and
to the white people with whom they were consenting to share their country. I also read

excerpts from volumes 1, 11, and IV of RCAP.” It makes me so incredibly sad to think of the
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abuse that the Native people suffered in the residential schools they were forced to go to. I
cannot even imagine the distress of having your children ripped out of your hands and sent
away for years to attend a foreign school, taught in a foreign language, to be indoctrinated in
foreign dogma. And we were horrified to hear that Hitler did this very thing. To read the actu-
al stories of abuse and neglect suffered at the hands of our government is unthinkable. What

would we think if the same were done to our families?

Max, p. 11: I knew that the First Nations were skilled negotiators who bargained purpose-
fully for the contents of the treaties, but their success was largely suppressed by the condescen-
sion of the parties with whom their negotiations took place. My reading of the written
account of the negotiations indicated to me that Alexander Morris  considered himself to be
bargaining with the naive and unaware. I formed the impression that when the First Nations
made their requests, Morris believed that they were asking for trades that they did not fully
understand. For if the First Nations were perceived to have negotiated for hollow requests, in
the understanding of eighteenth century Euro-Canadians, there was really no reason to imple-
ment that which was promised. For example, the requests for flags, medals, and coats were not
received as the intent to self-govern in a manner that the Canadian government could recog-
nize. Such reception was never made, even though for the chiefs to attempt that outward
appearance was a concession in itself. I suggest that because the Euro-Canadians believed the
First Nations to lack the competence to request the memorabilia for such a purpose, many of

the bands never received that which they were promised.

Lee, p. 24: Martha Minow  discusses the need for talk in order to get to forgiveness. I have
a difficult time with this. I fully admit that there have been grave injustices done to the
Aboriginal people in Canada, wrongs that do need to be understood, never forgotten, and to
the best of our ability reconciled. What I find difficult is that the fingers of Aboriginal people
are pointed at me and my generation. I was not even born when many of the historical occur-
rences happened. I have never hesitated to say that it was wrong, but we must move on. Learn
from our mistakes and find a way to move on. If nothing else, the conflicts in Yugoslavia,
Spain, and other countries should be a warning to Canadians that fighting is not a solution.
However, Aboriginal communities must also understand that they have a responsibility to
work towards something better just as much as Canada does. One party cannot do it alone.
Yes, we need to talk about it, but we also need to do something about it. In speaking with the
Elders, it was clear that non-Aboriginal people do not have an understanding of the Aboriginal
culture sufficient enough to find solutions. It is these communities that need to begin the

process. I want to help but I can only do so when communities are ready.

Kim, p. 11: T also think that the initiative needs to begin on their part. The high inci-
dence of abuse and alcohol needs to be condemned and stopped right at the reserves. The
Elders, as they are highly respected, need to step in and establish proper role models. Unless
a person, by his or her own initiative, wants to be helped, any further help may prove to be
futile.
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Harrison, p. 30: I almost always get frustrated with hearing people blaming past suffering
for present problems. I, too, come from a very dysfunctional family with many problems,
which are not relevant here, but there comes a time when one must make a decision to take
responsibility for one’s own life. So I am never very sympathetic to hearing someone put

blame on someone or something else for their problems....

p- 10: [I]t may sound ... as though I'm painting all Natives with the same brush. BUT,
that’s what I've grown up seeing, and there are very few Native people I personally know who
have ever challenged me to think otherwise. Thank goodness for those people because without
them, I never would have seen the other side and I may have even begun to believe that I was
racist. I know that I am not racist. I am just a frustrated individual who is tired of hearing
Native people pity themselves and blame the white people for all their troubles. And I'm tired
of being told that I wouldn't understand. We spoke about that today, how Native people are
fond of telling white people that they wouldn’t understand. As far as 'm concerned, thats a
cop-out. It’s easier to shut people out and wallow in self-pity than it is to take responsibility
for your own healing. I am trying to understand, but how about trying to help me understand

instead of just shutting me down. That attitude only creates dissension, not co-operation.

p- 14: [E]ven though my perception of Aboriginal culture is changing, the Aboriginal peo-
ple with whom I am making this association is the older people, the ones who I perceive are
responsible and who retain the culture and the history. It is still difficult for me to incorporate
this large population of Aboriginal young people who are on the streets, using drugs, selling
their bodies, and getting in trouble with the law. I still find that part hard to accept and I am
trying to find some way to understand why this is happening, especially to those individuals

who did not grow up with this way of life. I still dont get it.

B. Larsen, pp. 5-8: Ever since the Elders came and spoke to us I have been feeling restless,
like I need to try to speak about my feelings to them, and to all Indian people from different
First Nations directly. This, then, is my “Ode to the Grandmothers™”.... Unfortunately the
history of humankind is strewn with many other examples of man’s inhumanity to man, not

the least of which is our ancestors’ conduct towards First Nations of North America.

How can I apologize for bringing all of this craziness upon you? We had no right. As
I understand it, we came from everywhere across Europe. Some of us were fleeing reli-
gious persecution, some of us were convicted or fleeing criminals, some of us wanted
to start a new life where things might be better because they were not so good where
we came from. Many of us came from the lower classes of Europe. The lower classes
were not fleeing persecution per se, but rather sought to escape severe economic
oppression that caused malnutrition, disease, and death, and a high rate of infant and
child mortality.... Within white society, the upper classes have been treating the lower

classes badly throughout recorded history, from the masters and slaves of Greece and

. CENTRE FOR THE STUDY OF CO-OPERATIVES .




PART ONE: CASE CHRONOLOGY . 39

Rome, through feudalism and the landholding aristocracy, into industrialization, capi-
talism, and its marked division between the rich and the poor. We are a brutal people,

both to one another and to other races....

We came over with our baggage in tow, evil ones among us, and proceeded to kill
almost all of the buffalo, and to conduct ourselves very poorly in our relations with
First Nations.... [W]e must learn to work together to solve the problems we have

created.

Kim, p. 17: The Aboriginal group tried to incorporate some history into the negotiations,
but it seems that the Crown took the Trudeau perspective—let us look to the future and not

dwell on the past. But what the Crown has forgotten is the importance of history.

1) Power Imbalances

Daryl, p. 10: [Aboriginal people] as a group, in negotiations, are counting on the Crown to act
honourably. If the Crown then shows spite or frustration, everything is lost. One only need
ask, who is it that suffers in Canada: is it the Crown, or Aboriginal people? For the Crown to
show up at negotiations angry with the Aboriginal members is at least peculiar, as it is the

Aboriginals looking for the alleviation of the suffering of their people.

p- 12: I entered the simulated negotiations fully aware of the importance associated with

bargaining from positions of equality and of having that equality recognized from the onset.

Kim, p. 27: I also thought back to the [constitutional] video and realized how true it was
that a negotiation was all about who held power. The sides were not in positions to do any

negotiating until their sense of power was affirmed. It is a political process.

W. Roberts, p. 6: The other result of Mr. Trudeau’s actions was that any ground Aborigi-
nals spent time building to support an issue could be destroyed with one sharply worded com-
ment. The power and momentum created by these actions seemed astounding, but in reality

the Crown gained nothing because they already had the power.

Optimist, p. 30: There can be little doubt that the Government of Canada has consider-
able power in negotiating treaty implementation with Aboriginal peoples. They in effect hold
the purse strings, have considerable human resources and expertise to undertake these process-
es, and have the power to implement changes.... There is, however, a tendency to see these
obvious power differences and look no further, to not realize that [there are many kinds of
power]. Pirie states that “[p]Jower will be more a dynamic force, indeterminate, dependent on

. T
context, not only causing change but changing itself.

p- 31: [For example], external recognition of the rightness of Aboriginal claims influences

and tips the scales of power.
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iii) Knowledge Gaps

Percival, p. 22: I agree with the Elders that it is important that the negotiators understand and
respect the historical relationship of the parties. The federal team did not have sufficient
knowledge of the historical relationship shaping these negotiations. The federal negotiators did
not have a sufficient understanding of the promises made to Treaty Six First Nations, and
therefore could not provide a sufficient explanation of why their positions were contrary to
statements made by the federal government in a number of different forums. In that way, we
were acting inconsistently, which served to frustrate the First Nations team and undermine the

effectiveness of the negotiations.

p- 8: We also did not spend enough time researching our positions. Most of the group had
a “wait and see” attitude. We felt that we needed to see what the First Nations team wanted to
negotiate before we started researching. When the First Nations team did not provide us with

that information in timely fashion, we were not clear on what to research.

lo, p. 11: In terms of understanding the issues, the histories, and the present state of poli-
cies, I do believe the First Nations side was more aware and up-to-date. As one of my col-
leagues noted as we left the building, the people on our side tend to have a long-standing

interest in the issues, through years of personal experience and ongoing concern.

Carlos, p. 11: The Aboriginal group consisted of several members of Aboriginal descent
who were well rehearsed in many of the issues and processes under discussion, while the feder-

al and provincial groups were viewing them for the first time....

Once again, in hindsight, the talks may have been more effective had more people with
inherent knowledge of the Aboriginal position opted to represent the Crown. This would have
provided the Crown with both a knowledge base and additional live bodies to do actual
research. As it stood, both Crown parties were overwhelmed. If this situation had existed in
real life, how would the federal Crown react to such an imbalance of knowledge? The role is
unfamiliar to them. I believe that talks would be postponed until such time as both sides
agreed upon these preliminary matters and the federal side had ample time to conduct their

research.

Percival, p. 4: I do not feel sufficient time was spent understanding, as a group, the objec-
tives of the Crown. Consequently, the Crown team easily slipped into a defensive, reactive
mode when we were presented with a new agenda on the first day of negotiations. I do not
feel the team was comfortable enough with our role to move beyond the positions adopted by
the Crown in the past, to the underlying objectives of the government in reaching those posi-
tions. Had we been able to do that, I think the Crown team would have been much more
effective negotiators. The time spent with Walter and Maria Linklater and the discussion after-

wards provided such an opportunity for us to learn about the interests of First Nations people.
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Similar time needed to be spent on the Crown side. While Professor Greschner’s discussion
was interesting and provided a picture of how multiparty negotiations have occurred in the
past, it did not provide me with a clear understanding of the interests of the parties during the
negotiations. Similarly, The World Is Our Witness was fascinating and fostered a great deal of
excitement among the class. However, it failed to help the Crown team learn about the inter-

ests we would be representing....

Some members of the Crown team were also concerned that the First Nations team would
not be able to separate the individuals from the roles.... Had the [class] discussed the Crown’s
role in negotiations, it may have eased the mind of my teammates. The First Nations team

would have had a context in which to evaluate the actions of my teammates.

iv) Negotiators Personalities and Relationships

Percival, p. 21: The emotional response by the chief federal negotiator to the First Nations
team at the opening of negotiations had a significant impact on the effectiveness of the negoti-
ations. It influenced the tone of the negotiations as well as the trust held between the parties.
While the chief federal negotiator felt that she was able to rebuild some of that trust as the
negotiations progressed, I disagree. I am quite certain that all other statements made by her
were viewed with suspicion. This was most evident by the First Nations team’s reaction to her
objection to the word “partner” in one clause of the framework agreement. The worst of possi-
ble motives for the objection was assumed, when, in fact, her objection was based on her con-

cern that it implied two parties when there were three parties at the table.

Harrison, p. 21: My team members ... all kept saying that they knew that the Crown
would react that way, and that they knew that [the chief federal negotiator] in particular

would react that way.

Percival, p. 12: I think it’s fair to say that the First Nations team saw [the chief federal

negotiator] as hostile and unapproachable.

Janet, p. 19: Everything our team did and said after [the chief federal negotiator’s] initial
outburst was in contemplation of how she would react thereafter. I resented the fact that a sin-

gle individual could affect the entire simulation in this manner.

p- 21: I now realize, as does my team, that the issue is not about federal control—rather it’s
about [the chief federal negotiator’s] control. Again, I can’t believe we are forced to discuss
how to deal with this one individual. I am so very angry. Is it real or is it a tactic? If it’s real
then I guess I should be frightened for all future generations. If it’s a tactic—to undermine this
process—then I am disappointed because it diverts our focus away from some important social

issues. It reduces this entire class to a game of tactics and manipulation.

p. 27: I am disappointed in how much of my team’s energy was spent on trying to deal
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with one “difficult” person. I think that if we were in the real arena, we would never have had
to deal with a person like our chief federal negotiator. I felt bullied by her throughout the

entire process.

Daryl, p. 14: Hostility was a major problem with the chief federal negotiator at the begin-
ning of the negotiations. Her hostility had lessened by the end of negotiations, but as frustra-

tion rose, the hostility of everyone else went up.

Harrison, p. 21: Where do I even begin? I came home tonight completely energized. That
was awesome!... The only thing ... I expected the Crown would be somewhat ornery because
we didn’t get them the information they had requested, but I certainly did not expect the hos-
tility.... And it was all real.... I came ready for a simulation, and I got real life.... [TThey cer-

tainly were not very happy, and they let it be known.

d) Procedural Disagreements Continue

Carlos, p. 5: We thought it would be fairer to have only two speakers per group, but the
Aboriginal group wanted all eight of their members to speak at the table. We reached a com-
promise: while they had four speakers at the table, only two would handle the bulk of the

negotiations.

Alexander, p. 11: The Aboriginal team ... then agreed to have only four people at the table
at any given time. This was an important act of good faith in trying to find a common
ground. The federal team responded after a few more arguments by agreeing to let there be

two co-chief negotiators from the Aboriginal side.

Kim, p. 6: It was very frustrating—it was difficult for me of the province to get a word in
edgewise as there were only a few people who did most of the talking.... It was not well

organized—people talking out of turn and there were many interruptions.

Annette, p. 19: [W]hat happened after an hour was that Lee agreed not to be chair, but
that Carlos would resign from his position in the Crown group and become chair for both ses-
sions. We finally agreed to this, although our group would not be chairing at all. I was a little

disappointed and wondered whether we should have conceded.

lo, p. 18: We have seen the calming effect of the [stone], and the way it channels the flow

of energy, the way a river rock diverts the flow of water according to its shape.

Kim, p. 24: I enjoyed the rock and the restrictions that were placed at the table. Although
it was very difficult to keep quiet at times, keeping order was necessary. The rock, or at least
what it represented, enabled all parties to have a chance to speak, as well as made sure that no
party spoke for too long. I noted that as soon as the rock or its symbolism was forgotten or

neglected, order started to crumble.
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lo, p. 18: We have gained ground by accepting Carlos as chair and getting the rock as a
mechanism: it is a workable blend of Canadian rules and First Nations traditions. Now we

have something to show that a creative approach can be good for all three parties.

Annette, p. 20: [Other Aboriginal team members] did not realistically get a chance to say
much. There was a feeling of hurriedness in the meeting and the physical layout of the rectan-
gular table made it difficult to equally take the stone. The stone seemed to be taken more by

the chief negotiators.

Carlos, p. 7: The speaking stone was a further concession to the FSIN—one that I believed
was a show of good faith. The stone slowed down the speaking process, and when a matter
became contentious, the use of the stone made for some awkward moments. People became
frustrated when they could not answer immediately. They had to wait their turn. Other mem-
bers of a team became frustrated when they could not voice their opinion because their team-
mate had already used up that team’s turn. The Aboriginal team took advantage of this several
times. With four members at the table, they had to pass the stone among themselves to the
next team. Now and then, one of the four members took this opportunity to hang onto the
stone and speak out of turn. When it came time to pass the stone, it was often physically diffi-
cult to do so. People were constantly rising from their chairs and straining to pass the stone
across the table. Eventually, people began to slide the stone across the table, something I

thought was inappropriate.

Janet, p. 19: Overall, I felt that our team conceded much more than we should have. I did
not like the fact that we limited the amount of time that the Elders had to speak. This is just
wrong. | could see problems with the way the stone was being used. For one thing, it was

being thrown across the table. This is disrespectful and I explained my concerns to the team.

Annette, p. 32: I would figure out a different physical setup, perhaps without the stone,

that would allow more equal speaking for everyone who wanted this.

Lee, p. 20: I feel this was a very ineffective way of having a discussion.... Having experi-
enced many group meetings both formally and informally, it was my opinion that a speakers
list is a much more effective tool. It keeps conversation flowing and allows direct comments
on issues without first having to go around the table. At our table, I often felt groups made
comments simply because they had the stone, not because they were valuable or would further
negotiations. I felt there were far better ways to have discussions. The stone, to me, did con-
siderably more to hinder rather than help our negotiations. It became an obstacle to the free

flow of the table and did not allow those parties being questioned to respond directly.

Harrison, p. 29: Today our team all showed up on time, thank goodness.... But—big
“but”—I enjoyed the first day better. I absolutely hated the fact that we had to take turns

speaking and I considered it totally redundant that we were using that stone. The stone was
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only meant as a tool to be used as an alternative to the Crown’s suggestion of a speaking list
(actually, I shouldn’t say suggestion, since it was more of a declaration than a suggestion), not
as a redundant mechanism that only hindered instead of helped. I actually stopped using the
stone when I was at the table during the second half of today’s [Day Two] session simply
because I thought it was ridiculous and of no use, but the Crown kept using it, I suspect as a

show of respect for our team.

Besides the stone, what bothered me even more was the frustration of having to wait my
turn before responding to the feds’ comments. That bothered the heck out of me. This was
definitely a different type of negotiation than I had encountered the previous day. It was more
formal and regimented and I found it hard to abstain from speaking until it was my turn, and
then when I did get the stone, I felt as though I had to capitalize on the time I had because
otherwise I'd have to wait a full rotation until I could respond again. Not only that, but when
the stone did come around again, I had to make sure I shared it with my other teammates
who were at the table, so occasionally I did not get to speak until after a couple of rotations.
By then I not only had to remember what I wanted to say in the first place, but also any other
comments that had come up since my last turn. It was a really frustrating experience. When it
was my turn, I felt that since I did not get much opportunity to speak, I had to give a long
speech instead of just responding to other comments. That was more difficult because I have
trouble adding a lot of fluff to my comments—I tend to get straight to the point and not
embellish a lot. I recognize that there needs to be some kind of rules of speaking, but I just

did not function well within those particular parameters.

e) Positions Harden

[As the conflict escalates, sides become ever more positional, drawing lines in
the sand with declarations that they will not move until certain demands are
met. Talks become oppositional and confrontational.]

Percival, p. 13: Our strategy to deal with this loss of face was, once again, to hide behind the
accuracy and correctness of our position.... The loss of trust between all parties resulted in a
win-lose attitude by the federal Crown and First Nations teams. This became evidently clear in
the conflict over the meeting’s chair. Neither team was willing to accept the other team’s pro-

posal for chair for fear of loss of control.

Kim, p. 17: The table resembled a court rather than a negotiating table. The federal gov-

ernment and the Aboriginal side were very adversarial in their positions.

p- 23: It was definite power struggles with everyone trying to prove their worth and the

power that it entails.

Carlos, p. 13: We were a determined bunch and both sides were ready to dig in their heels.
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Apparently, these negotiations were going to be strictly position-based arguments—not

a good sign.

Daryl, p. 14: We were unable to fully articulate and give reasons for our decisions. The
federal negotiating team, for instance, often stated that the ministers would not allow them to
discuss the issue any further. Often I felt like saying, “Well, maybe you should call them and
ask them why.” Near the end we were all so immersed in what could best be described as an

argument that we could no longer articulate as well as we once could have....

The hostility led to an inability on the part of all members to express themselves in a full
manner. People were no longer logical and articulate, but instead they simply restated the posi-

tion of others. These statements were neither constructive nor worthy of articulation.

Carlos, p. 13: Eventually, emotions got the better part of both sides and irrational com-
ments began to appear in the dialogue. One perceived that the FSIN was actually baiting the

chair into angry responses, just to prove their point about her being biased.

3. Breakdown
[Finally, something crashes and talks break down.]

Lee, p. 14: After caucus, the confrontation between the Aboriginal group and the federal gov-
ernment over who would be the chairperson continued. I tried to persuade the Aboriginal
group with no success. There was no room to negotiate. We were at a “stalemate.” Finally, I
stood up and walked out. I didn’t see any other choice. This was not an easy decision. I was

very worried and upset to be in that position.

Carlos, p. 12: [The federal Crown believed] that these were our meetings and that we
should therefore chair the proceedings. The FSIN group took great offence to a member of the
federal team automatically chairing the meeting, not believing that the chairperson would
maintain an objective posture throughout the negotiation process. An offer to allow the FSIN
group to chair the next meeting was rejected. The fact that they were left out of the decision
to select the chair for the initial meeting was an issue that would not go away. It seemed to be
a deal-breaker. The argument went on for over an hour, and the emotions and personalities of
the players began to emerge. The insistence of the Aboriginal group to have an equal say as to
who was to chair the first meeting, as well as their assertion that they did not trust the chief

federal negotiator to remain unbiased, forced the federal group to walk away from the table.

Daryl, p. 9: The federal negotiator, who had shown so much anger towards the Aboriginal
group, now stated she must be the chair of negotiations. This was a strong stance and she
appeared immovable in this position. The class members had shown a willingness to listen to
each other when discussing what topic we would negotiate, but the chief federal negotiator
would not show any willingness to give in any way or to discuss any other possibility. She
eventually left the table.
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Denise, p. 13: Since no agreement could be reached over the chair, [the federal chief nego-
tiator] took her team and walked away from the table.

W. Roberts, p. 16: The next portion of negotiation carried on much like the first fifteen
minutes of the negotiations.... As a result of this, the tension around the table continued and

the federal team eventually walked out.

Annette, p. 19: Harrison said we were not willing to accept Lee as chair and chief negotia-
tor because we saw this as a conflict of interest. With that statement, Lee said the federal

Crown was not willing to negotiate, picked up her papers, and left the room.

B. Larsen, p. 14: The cycle of escalation continued throughout the disagreement of who

would be chair of the negotiations. A crisis occurred when the federal negotiator left the table.

Janet, p. 17: The federal government walked away from the table.... I felt as if I was a
child again. I felt like I was a guest in [the chief federal negotiator’s] playground and I had to
play by her rules or she was going to cry, yell, or poke me in the eye. Wow, I wonder if this is
how she sees her role as a federal negotiator. One thing she kept on repeating over and over
again was that it was the First Nations who had requested this negotiation and she assumed
this to mean that we had to play by their rules. My assumption, on the other hand, was that
this was a simulation and maybe we could work outside the narrow parameters of the box and

instead collaborate on new negotiation processes.

4. Backroom Talks Restart Negotiations

[For complex reasons usually relating to the even greater dangers of the
alternatives to negotiations, pressures build to get back ro the table. Getting
talks restarted usually involves “backroom talks™—informal talks away from
the Main Table among individuals who have some trust with one another.
Ofien individuals from groups with connections to both opposing groups,
but who are not directly part of the confrontation—a “third side” —act

as mediators.]

Carlos, p. 16: Lee and I discussed this option, and we decided it was acceptable—anything to
get the talks going again.

pp- 15-16: The process for solving this stalemate proved interesting.... During this initial
impasse, I ended up talking to W. Roberts in one backroom over a cup of coffee. We spoke as
friends, neither one looking for anything from the other. We commented on the deterioration
of the process and then discussed going to a hockey game later that night. Eventually, we
talked about our dilemma and how we could best resolve it. We both agreed that we needed a
new chair. Comments made by [the Aboriginal] group at the table precluded [the chief federal

negotiator] from any further duties at that position. I suggested that maybe I could take over
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for now, and that [the federal civil servant] would chair the next meeting. The solution
appeared to allow both sides to back down from their position at the impasse while not losing

face. It sounded okay to W. Roberts and he took it back to his team for consideration.

The idea of any new agreement was to provide the talks with an unbiased chairperson.
The sole role of this person would be to chair the talks at both meetings. We (the federal
group) had already decided that the chair had to be changed. [The chief federal negotiator]
was becoming frustrated and it was beginning to affect her credibility as chief negotiator for
our side. If she continued to antagonize the FSIN because of her firm stance on the issue of the
chair, we believed her opinion would carry less weight in the negotiation process. We decided
to propose that I would chair the rest of the meeting for that day and when he returned next
week, Alexander would chair the second meeting, and continue his role as a member of the

federal team.

W. Roberts, p. 16: It was settled that before the parties would return to the table, there
would be a new chair, one who would not take part in the negotiations. The rock would be
used, and the Aboriginal team would have one of two chief negotiators at the table. The rea-
son that this small compromise was even achieved was the hallway meetings and the province

acting as a bridge between the parties.

Denise, p. 13: The Aboriginal team retired to the faculty lounge for what would turn out
to be the best part of an hour. Carlos finally arrived with an offer from the Crown.

Lee, p. 23: Occasionally [having multiple parties] was of great assistance to the group.
For example, when the federal government negotiators walked away from the table, the
provincial government negotiators were instrumental in putting the negotiations back on

the rails.

J. Colton, p. 8: As a province, we walked over to speak with the Aboriginal group. [A
member of the Aboriginal team] and I wanted to solve the chair problem once and for all so
we didn’t end up fighting about it next week. We spoke to [the Aboriginal team] about the
federal position and gave them time to respond. Then we walked back to relay the message.
This went back and forth a few times until we had enough agreement to return to the table.

Time was moving and there was so much to discuss.

Everyone agreed to let [the federal support person] chair and use the speaking stone with a
fifteen-minute time limit for Elders and five minutes for everyone else. It was also agreed that

the stone would be passed clockwise: Aboriginal group, province, and then federal.

Carlos, p. 16: For their part, and unknown to us, the province argued for the idea that a
neutral chair for both meetings was the best solution. They advanced my name for the posi-

tion and it was agreeable to all parties (third side to the rescue!).
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5. Substantive Conflicts

[Back at the table, the procedural agreements allowed the talks to continue,
but substantive conflicts arose, could not be resolved, and were tabled before

time ran out.]

a) Procedural Truce

Kim, p. 15: Once Carlos started being the chair, things immediately improved. It is remarkable
how important personalities are when it comes to negotiations—ironically, during Trudeau’s

era, he chaired the meetings. So much for neutrality.

J. Colton, p. 8: Now we are back at the Main Table with Carlos acting as chair. The feder-
al team lost a player but it was worth it to get the parties back to the table. I filled in for [the
federal civil servant] and took a seat at the table beside [the chief federal negotiator]. For the
time remaining, the Main Table looked at the Aboriginal group’s protocol agreement line by

line. The speaking stone was in use and Carlos was doing a good job as chair.

Carlos, p. 18: We returned to the table after about ninety minutes of backroom discussion.
A different atmosphere permeated the room this time around. I positioned myself across from
the Aboriginal team and between the two Crown teams. I called the meeting to order, intro-
duced myself, and laid out the ground rules for speaking. We chose the Aboriginal group’s
amended protocol as the basis for our agreement, but we required all parties to sign off on

each clause.

Annette, p. 19: While we were in our [Aboriginal caucus] group and walking through the
halls, Donna Greschner came by and inquired how things were going. We said that the chief
federal negotiator had left the Main Table after refusing to step down as the chair. Professor
Greschner said that in her experience, the feds never leave the table and there are often co-
chairs. This chance meeting with Professor Greschner somehow changed the situation. I got

the feeling that the other teams were upset and felt that we had gotten information from her.

Carlos, p. 16: In hindsight, the appointment of a chairperson, even though not technically
neutral, from either the federal or provincial Crown, was a bad idea. Both our teams were
short-staffed to begin with. Our group went from three bodies to two. The Aboriginal side
had eight bodies. A more practical solution would have been the appointment of one of their
members to the position of chair. The Aboriginal side had a distinct advantage. They outnum-
bered the federal group eight to two and the provincial group eight to three. The federal side
endured a further disadvantage for the remainder of this meeting because, until [the federal

civil servant] returned, the [chief federal negotiator] was by herself.

Alexander, p. 16: The previous night [before Day Two] I had eaten at our on-campus bar.
Unfortunately, by 2:00 a.m., I had the worst case of food poisoning I have ever had in my life.

. CENTRE FOR THE STUDY OF CO-OPERATIVES .




PART ONE: CASE CHRONOLOGY . 49

This had an effect on me at the negotiation table. Sure, I was still active at the table, but I
think I would have thought things through more carefully and acted more quickly if T wasn’t
concentrating so much on not throwing up at the table.

b) Substantive Problems

[Many of the words or phrases in the Aboriginal protocol agreement were

objectionable to the Crown, including “inherent right of self-government”
and “honour of the Crown.”]

J. Colton, p. 8: The Crown team had very limited time to read through the document. There
were many objections from the Crown team about the wording of the protocol agreement.
The Crown team also tried to insert portions of the original framework agreement into the
protocol agreement....

The Aboriginal team seemed frustrated when the chief federal negotiator could not give an
immediate response. [She] was on her own because [the federal civil servant] was gone and
[her support person] was chairing. I think that they could have been a bit more understanding

when [the chief federal negotiator] offered to come back next week with a response.

i) “Inherent Right of Self-Government”

Daryl, p. 12: The major issue we found ourselves unable to overcome was the right of
Aboriginal people to govern themselves. I ... considered the federal negotiators’ unwillingness
to allow self-government a result of a lack of knowledge. Aboriginal people already self-govern
on reserves and have done so for many years. Self-government means nothing more than the
right to elect one’s own representatives.... Electing representatives to govern you is not only an
inherent right of Aboriginal groups. Self-government is a democratic right, a right we would
fight and have fought wars over.... I believe they viewed self-government as allowing a country
to form within Canada. This is incorrect in my view. I would explain it as allowing rights sim-

ilar to those available to a municipality.

Harrison, p. 30: I did not really understand why the Crown was so rigid in terms of their
position regarding the “inherent right of self-government,” although I wasn’t nearly as hot over
it as my fellow teammates. I guess I did not really understand the federal government’s posi-
tion regarding this item, so it was difficult to understand where they were coming from with
their arguments. Again, knowledge is everything, and I felt at a loss as to the Crown’s interests

and history.

i) “Honour of the Crown”

W. Roberts, pp. 5-6: [In the constitutional video] [t]he actions of Pierre Trudeau were, in the

context of an Aboriginal negotiation, unacceptable, because they breached the principles
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behind the fiduciary obligation of the Crown and the honour of the Crown that are owed to
Aboriginals.... The nature of Mr. Trudeau’s actions and comments established Crown control.
Anything that the Aboriginals would be allowed to do from this point on would be at the dis-

cretion of the Crown.

Denise, pp. 14-15: After agreeing to mutually respect one another, the debate began again
with respect to clause 1.3.2, “Discussions at the Common Table will always respect the princi-
ples of ethical and honourable conduct.” This apparently was a little too cosy for the feds, who
felt it was “redundant,” and were concerned that cultural differences may give different inter-
pretations to this wording. [The Aboriginal team] suggested replacing this with “principles
identified by the Canadian courts as identifying the honour of the Crown.” The province
threw a wrench in by saying that a fiduciary obligation exists here and they would prefer to

leave it as it was.

The feds casually mentioned that they would not approve of a fiduciary obligation being
placed in a protocol agreement. The Aboriginal team expressed dismay and stated that they
did not understand the federal position. The feds then said that they would accept the clause
if “ethical and honourable conduct” was defined in the definition section. The chief federal
negotiator was adamant that she would not mandate a future fiduciary obligation unless it was
a legislated fact. The Aboriginal team decided to table this as they were concerned with the

reluctance to include the honour of the Crown.

Carlos, p. 4: RCAP recognizes that a fiduciary relationship exists between the Crown and
. 2% o . :
the Aboriginal peoples.  The commission is of the view that the federal government owes this
fiduciary duty to Aboriginal people to “reverse this colonial imbalance and restore its relation-

ship with treaty nations to a true partnership.”

Daryl, p. 11: The next issue we attempted to discuss was whether or not the Crown’s hon-
our should be included within the documentation. The federal negotiators said they did not
think it should be included. I believe this is a misunderstanding of the law. The Crown’s hon-
our refers to something similar to a fiduciary obligation and is therefore owed unless otherwise
stated. There has never been reference to the denial of the Crown’s honour in any treaty, and it
is therefore taken to apply within all dealings between the Crown and Aboriginal groups. It
quite simply means that the Crown will act in the Aboriginal people’s best interests and will
not act opportunistically while doing so. This should always be agreed to because otherwise

suspicion will arise.

B. Larsen, p. 15: There was another dispute that arose from conflicting information with
respect to a clause that referred to the “honour of the Crown” in the preamble. The federal
government maintained it could not include such a clause without “accompanying legislation,”
whereas the First Nations believe that the involvement of the honour of the Crown in any

negotiations with First Nations has already been publicly acknowledged by the government.
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Max, p. 12: I was cognizant of the fiduciary obligation owed to the First Nations by the
federal government and that, because of that obligation, the honour of the Crown is always at
stake when Canada deals with Aboriginal peoples. I had thought, in recognition of the fiduci-
ary relationship, that those representing the federal government would be open to discuss the
manner in which the negotiations would proceed. I had further anticipated that there would
be some procedural concessions made by the federal negotiating team on the understanding
that the control exercised by their departments over the past approximately 125 years was com-
ing to an end and that a new relationship was emerging. I thought this because I believe that

the federal duty and the honour of the Crown so provides.

¢) Time Runs Out

Carlos, p. 18: [M]any [protocol clauses] received perfunctory agreement, while the more con-
tentious clauses were tabled for the next meeting. We made some inroads into the protocol
agreement, but we adjourned our meeting before a great deal had been done. All parties made

a commitment to return the following week with renewed energy and respect.

6. Intervening Events

[Day Oné’s events and outcome fed into the energies that had come into the
negotiations to create new actions, interpretations, and reactions between the
two days of formal negotiations. Tension continued to build over events be-
tween Day One and the final negotiating session on Day Two. The complex
mix of spinning energies was evident in a press release, a merged protocol, and
another backroom approach.]

a) The Press Release

Alexander, p. 13: I decided a newsletter of some sort was appropriate. From what I saw and
subsequently learned from my teammates, it scemed that all the teams needed to be reminded
of why they were there and whom they were representing. It was not that I thought we should
be talking about substantive issues. Rather, it was to give the public a say in the process and
show how the media might be portraying the antics of players at the table. I wanted the
newsletters to be as objective as possible: one portraying how the federal team was being
viewed nationally and one portraying how the population of Saskatchewan was looking on the
provincial team and the Aboriginal team lead by the FSIN. [After unsuccessfully attempting to
get some help], I wrote both articles myself. I tried to be as objective as possible while I took
shots at the federal team in “The National Natter” and then at the Aboriginal and provincial
teams in “The Provincial Pulse.” I would like to think that I was somewhat accurate; at least it

was the way [ felt. Even before the release of the two newsletters on 6 March, I knew that
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secrecy was of the utmost importance.... It worked; through misdirection and a few lies I was
able to distance myself from the newsletters and keep my position on the federal team from

being blemished.

J. Colton, p. 10: Alexander handed me an article in the library. Without asking what it
was, I began to read it. To my surprise and delight it was a multiparty press release. The arti-
cles were great. I thought that the authors gave a true account of what happened in the meet-

ing on 1 March. I actually found it embarrassing to read.

A few more of our classmates entered the library and received a copy of the press release.
We started to speculate who wrote it. My first guess was [the professor]. I thought that it was
her way of telling us to smarten up! Someone else asked whether I had written it! I have now

come to the conclusion that [it was written by the two nonparticipating students].

p- 20: A media release is a clever communication tool for multiparty negotiations. It was
grounding to read an outside perspective about negotiations that I had witnessed personally. In
other situations, it may be used to sway public opinion or build pressure on groups involved

in the negotiations.

Denise, p. 16: A news release of sorts was distributed on Tuesday, the 6th of March. It
bothered some Aboriginal team members, who blamed it on the seemingly neutral note takers.
We later learned it was a Crown team member. The articles were entitled “First Nations want-
ing to control processes at critical treaty talks” and “Little Stone carries more weight than

Aboriginal issues in Saskatchewan.”

Annette, p. 22: I couldn’t believe it when I saw that the “reporter” noted that “talks started
out on a sour note when two prominent Aboriginal players failed to arrive on time.” Those
two players were B. Larsen and I. The interpretation and impact of the media reminded me
again of Tom Molloy’s book, where he said that members of the federal negotiating team par-
ticipated in various media events and “frequently had to rebut the columns and editorials in

. 3,27
Letters to the Editor.

p. 28: I felt the newspaper article definitely slanted things towards the Crown side and felt
as though I wanted to refute the comments as Tom Molloy said he did in his book.

lo, p. 20: I then read the news release. How damaging that little piece could be when cir-
culated among a public with no other information about what had taken place. How unfair
the piece seemed, how superficial. But in reality, that is one of the powers of the media: to
trivialize and distort. How to deal with it? I guess just to dismiss it as a red herring flung in
our path, an effort to tie up our energy in trying to defend ourselves—another version of the
Trickster.

Janet, pp. 19-20: I received a phone call from one of my team members, who was very

upset about the content of the press releases. She read them to me over the phone. They were
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very disrespectful and I was very disappointed.... What upset me more, however, was that [the
writer] told his own team members that [the professor] wrote it. They honestly believed him

and didn’t hesitate to get the message to my team that this was the work of [the professor].

The result of this lie was that it undermined the Aboriginal team’s position. It gave the
federal and provincial teams some confidence that their approach was the correct one.
Furthermore, the articles supported their view that it was our team who was sabotaging the
negotiation process by creating issues where there weren't any to be found. For my team, this

lie created self-doubt and even shame.

Max, p. 18: The terrible gap between uninformed portions of society and the First Nations
became readily apparent in the contents of the “news release” that circulated between the two
negotiation sessions. It attempted to reflect the position of a neutral third party. In fact, mem-
bers of all three parties were intentionally misled to believe that the writer was neutral (we
were told the writer was [the professor]). On first reading, the news release devastated me. I
couldn’t help but wonder if a neutral observer had been responsible for its preparation
because, if that was the case, the Aboriginal team had been horribly misunderstood. Once I
realized that the information and background knowledge of the writer were so limited, I was
angered by what I had read. The content was insulting and insensitive. But in the end, the
news release left me with a valuable impression. It illustrated the complexity of cultural differ-
ences and the misattributions that can too easily result. Cultural differences can create barriers
to understanding. When such barriers exist, groups in opposition more readily perceive each
other to be acting in bad faith. This explains how conflict escalates and how particular dynam-

. . . . 28
ics can make the situation more volatile.

B. Larsen, p. 17: Sometimes I think people criticize because they believe this is how to be
most useful. I had a lot of feelings going on today, especially with respect to some of [a mem-
ber of the other side’s] tactics. In a way, I think it’s all part of a strategy to get my/our goat.
This was further evidenced in an inflammatory newsletter he circulated, which was completely

unorthodox in my view.

b) Protocol Draft Three

Lee, p. 16: The Crown group met between the two negotiation sessions to discuss issues and
lay out strategy. We began this meeting by thinking that we would continue to use the agree-
ment presented by the FSIN group. I felt this was a very difficult agreement for us to work
from, given its biased nature. As well, this agreement lacked many of the clauses that I felt
were necessary to lay out the foundation as a framework agreement should. Some of the
important clauses we wished to add included clarifications on who was signing the agreement,

amendment procedures, and other organizational matters.

Kim, p. 18: This was the first time that we could meet as a group following the first set of
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negotiations. We discussed the draft that the Aboriginal side presented to the table. We all
agreed, province and federal government alike, that the proposal was too one-sided and biased
and therefore we could not work with it. As a result, we all voted to merge the protocol that
the Crown had presented with the Aboriginal protocol. Our plan was to offer the protocol to

the table as a means for negotiation.

p- 18: My role, along with [my provincial co-negotiators], as we are representing the pro-
vince, was to be the middle person, the mediator. Most of the struggle and head-bunting last
week was between the federal government and the Aboriginal side. The province was seen as
the party that could act as a mediator between the two. I am not sure how realistic that is. |
am not sure whether in real life the province would interfere and act as the middleman.
Nevertheless, we felt that since none of our interests were being compromised, we could act in
that role. The provincial position then was to convince the Aboriginal side that the proposed

protocol was, in fact, a merger, and that it represented the interests of all parties involved.

Denise, p. 16: Wednesday [7 March] arrived and so did a NEW protocol agreement from
the feds. Is this reality? What kind of a tactic is this? It would not have happened in the real
world. Why would we spend time last day working through a proposal that would never come
up again? It seemed to me that this was more of a power struggle than anything. There were
some hard heads on both sides though.

lo, p. 21: I also spent time going through the draft sent to us by the federal side last night.
Contrary to what we had been told, instead of flagging contentious areas, the document had
been redrafted to leave out the portions of our draft protocol that were not acceptable to the
feds and to leave in their portions. Also, words that were considered very important to us were
changed. In our group meeting before last week’s negotiations, we had given a lot of consider-
ation to the choice of the word “jurisdiction” and what it signified in comparison to what
“governance” signified. The choice to go with “jurisdiction” was an extremely important one

to us—yet the other side had replaced it with “governance.” Good faith bargaining?

Harrison, p. 24: It was also very frustrating having Lee e-mail another protocol agreement
that was completely redone. It’s even called something different—it’s back to the framework
agreement that they proposed in the first place. And there is a whole bunch of stuff in there
that is either redundant or completely unnecessary, not to mention some points that are not
even applicable to our negotiations. I realize they wanted us to use the Gitanyow Framework
Agreement, and that’s fine for them to assert their own documents, but they do not seem to
understand that first of all, the Gitanyow were negotiating a brand new treaty, and second of
all, it was very focussed on land claims. We are not negotiating a treaty here and we are cer-
tainly not focussed solely on land claims. This framework agreement just does not serve our

purposes well in those areas, but, for some reason, the Crown team seems to think that it does.

p- 25: It bugs me that we had a nice, clean, simple protocol agreement, and now they are
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suggesting a long, convoluted document, that, as far as 'm concerned, does nothing more

than our proposal, except of course, for bringing more of their interests and less of ours.

Carlos, p. 18: The only clue I had as to any backroom work was upon entering the board-
room before the second round of negotiations. The federal side prepared a new protocol agree-
ment. This new protocol, entitled Draft Three, was an amalgamation of the one used at the
first meeting and the one that was originally agreed upon. I could not help but think, “Here
we go again,” but the FSIN group seemed okay with Draft Three, provided we went through it

clause by clause and, once again, every clause needed the approval of all three parties.

¢) Another Backroom Approach

lo, p. 19: Today in the library I ran into Alexander from the federal side. I broached the sub-
ject of trying to get past the personal dynamic that had developed at our first negotiation, by
trying to get down to interest-based negotiations, but he was reluctant to speak to me. He
seemed to be of the view that we could not speak outside duly scheduled meeting times, and
he felt he could not speak without first clearing it with the chief federal negotiator. Kim from
the provincial side joined us, as did Max from the First Nations side. The rest of us felt that
personal exchange was not only OK, it was a big part of the whole process of trying to reach
agreement, but Alexander left, so we were unable to make any headway there. Kim, Max, and
I continued to talk about the possibility of reaching the chief federal negotiator’s heart, and
departed company with a tentative proposal that one of the Elders should take the federal
negotiator for a little walk and a little talk, with the hope of getting down to talking interests.

Alexander, p. 15: On 7 March, I ran into [two members] from the Aboriginal team and
they wanted to discuss their disappointment over the lack of substantive issues being dis-
cussed.... I refused to discuss the issue with them, no matter how much I would have liked to,
because I refused to step out of my role [of federal civil servant]. I suggested to both of them
to contact the chief federal negotiator if they wanted to discuss anything. I'm quite certain
they were left wondering why I was playing my role outside of the class. My feeling was that

you have to stay in the role you are immersed in until the simulation is done.

7. The Final Negotiation Session: Day Two

[Negotiators know, consciously or unconsciously, that the fate of this round of
negotiations will be sealed in the last session. Evidence of all the forces of what
came into and were developed in the first day’s negotiations, and what hap-
pened in between, now feed into Day Two. All the previous forces can be seen
in Day Two, as well as a new force—better beginnings. Day-Two negotiations
start more amicably, but again run into substantive difficulties. Participants
move through the Draft Three Protocol Agreement, tabling any clauses that
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cause conflict to be dealt with at the end. During the last half-hour, partici-
pants address the substantive issues, but conflict again arises and is unresolve-
able before time runs out.]

a) Better Beginnings

Janet, p. 21: For homework [last night] I [had] prepared a speech for [today’s] simulation. I
wanted to get some interests out on the table. I also wanted to start off the negotiations with a
lecture on diplomacy and on treating each other in a respectful way. I did a lot of thinking
about what happened at the original treaty signing. It was at this time I realized that we had
not complied with the customary protocols for nation-to-nation negotiations. At the original
treaty negotiations, gifts were exchanged between the First Nations and Crown. This was an
Aboriginal custom and it signified publicly that the parties were acting in good faith. It was a
seal for the promises made. I wanted to establish the same relationship with the federal team.

This might have been the reason why things went so badly the first day.

J. Colton, p. 11: The class assembled in the faculty library. The Main-Table negotiators
had taken their seats at the table. I noticed that the Crown and Aboriginal negotiators had
switched sides, but I dont think it meant anything.

Carlos welcomed everybody back to the negotiations and then Elder Janet gave a prayer in
Cree. Janet also talked about the importance of trust, good faith, and exchanging gifts. She
wanted to present gifts to the Crown in honour of her grandmother and those who had signed
the treaties. The chief negotiators [for the federal and provincial governments] received hand-
crafted beaded jewellery and [the federal civil servant] accepted a hair accessory on behalf of

the minister of DIAND [Department of Indian Affairs and Northern Development].

Carlos, p. 19: This second and final round of talks began with the presentation of gifts
from an Elder to both the federal and provincial sides. This immediately created an air of

goodwill, a feeling clearly missing from the first round of talks.

Percival, p. 15: I saw the presentation of gifts by the First Nations team as an important
event that set the tone for the second day of negotiations. It was a kind gesture that was not
expected. It showed me that the First Nations team was hoping that the second day of negoti-

ations would be different from the first.

B. Larsen, p. 16: The second session started off a lot better when Janet gave the other side
gifts. Although she had not told us this was her plan, I think it was a very good move and it

seemed to lessen the hostility in the room.

W. Roberts, p. 19: The second day of negotiations started off better than the first. One of
the Elders presented gifts to the federal negotiators, which seemed to lighten the moods. This

simple gesture seemed to create a better atmosphere in the minds of many.
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Lee, p. 17: I liked the feel of these negotiations much more than our first day. After the
Crown meeting on Monday, I completed the amalgamation of the two agreements, e-mailed it
to our group for approval and to the FSIN on Tuesday. I believe receiving the agreement earlier

allowed for preparation time and cool-off time.

p- 18: The negotiations began on a much calmer note and with a less confrontational feel.
It seemed that since some parameters had been set, there was a better understanding of how
the process would flow and there was less tension between the groups. Janet’s gifts to the nego-

tiating teams were a wonderful touch.

Janet, p. 15: I had [had] a huge job to accomplish over the break. I was going to play the
role of an Elder at the negotiation table. I [had] told the team I would like to say a prayer at

the negotiations, as this was customary. That meant I had to learn to say the prayer in Cree:

Noh-tow we nan (O Creator)
Tiniki mena kootuck (thank you for another)
Kesegow eme thee uck (day you gave us)

Tipi che kewin (we pray thee)

Methenan nisto tumowin (to lead us in the way)

Tawe mitho we-che we-towuck (give us understanding)

Eya-go oma, kinto tama-tinan (to have a good relationship with one another)

Nob tow we nan. (Amen.)

Annette, p. 23: We began on time this week with Janet starting with a prayer in Cree and a
reminder of the importance of trust, respect, and good faith within our protocol. She also dis-
cussed the relevance of the pipe carrier and the importance of this action. Then Elder Janet
surprised us all by giving gifts to the Crown and provincial negotiators, signifying good faith
and trust. She gave them hair barrettes and bracelets made out of beads. Everyone appeared
very touched by this motion, especially Lee, federal negotiator, whose face lit up with joy
when Janet presented her with the beautiful beaded bracelet and [whose attitude then] became
more positive. It felt as though there was a fresh approach, which included the new draft.

Harrison, p. 28: Wow, what a day! Today our team all showed up on time, thank goodness,
and Janet, unbeknownst to the rest of us, presented the negotiators on the Crown side with
gifts. We had spoken about that possibility before, but that’s where it had stayed, so it took us
all by surprise, but what an awesome surprise. Talk about diffusing a bomb—those gifts had

such a calming effect on the atmosphere of the negotiations. It was great.

b) Moving through Draft Three

Alexander, p. 16: The table negotiations this time started off well. Janet as an Elder from the
Aboriginal team read a speech and presented what I thought to be peace offerings. It worked
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very well for the establishment of good faith. Next, the Aboriginal team agreed to drop their
previous framework agreement in favour of the new hybrid agreement now being referred to
as Agreement #3 [Draft Three]. Consequently, I was a little shocked to hear the Aboriginal
team say that they had not discussed the document.... That was an unfortunate step. From
my perspective, we had purposely not dropped this on them as they had done with us, so why
had they not yet discussed it?

p. 12: [In our Crown group meeting it had] come out how W. Roberts, Janet, and
Harrison seemed to be the most conducive to the negotiations. At the same time, B. Larsen
was marked as a hindrance to accomplishing anything. From that point on, those alignments
were added to the federal team’s strategy. We decided to work on our relationships with
Harrison, W. Roberts, and Janet, while at the same time delegitimizing B. Larsen. It was noth-

ing personal, just strategy.

pp- 14-15: We [had] discussed strategy and decided that the hybrid agreement, known as
Agreement #3, would be sent to the Aboriginal group via Harrison two days in advance of the
[Day-Two] table negotiations. We felt that we were showing our support and respect for

Harrison by disseminating the new agreement through her alone.

p- 16: The negotiations went along fine while we marked the document and skipped over
the substantive issues. There were only a few minor concerns and the fact that [the chief feder-
al negotiator] kept forgetting to get the provincial team’s “okay” on several line items. During
the negotiations, I was trying to support [the chief federal negotiator] as much as possible. I
understood my role in this whole simulation. I also tried to work on our strategy by concen-
trating on W. Roberts, Janet, and Harrison at the same time as delegitimizing B. Larsen. I am

sure it got under B. Larsen’s skin.

Annette, p. 21: It appeared that it would take hours to be able to agree on [the inherent
right of self-government] and many other clauses. After [tabling that clause, and disagreeing
on “certainty,” so tabling it] we seemed to fly through many sections, but instead of discussing
our differences, the chief negotiators on each side put them aside and tabled them for group
caucus later. It was beginning to feel as if we were going nowhere, so I suggested that we take
a break. Alexander (civil servant) was reluctant since he felt we were making progress [and

said] perhaps just I might take a break.

J. Colton, p. 12: Carlos moved the talks forward by turning everyone’s attention to Draft
Three.... It was agreed that the federal negotiators would lead the group through the docu-
ment. | noticed that people were speaking out of turn and not using the speaking stone. I also
observed that the provincial negotiators were being completely ignored. The federal represen-
tatives would move on without hearing from the provincial negotiators. Finally [a provincial
negotiator] spoke up and reminded the group that the province was also required to sign off

each clause in Draft Three.
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p- 12: The Main Table continued to work through the document. If there was disagree-

ment about a section, it was automatically tabled for small-group discussion.

Carlos, p. 19: All three sides quickly moved through Draft Three. We tabled any con-

tentious issues.

Daryl, p. 12: The next day of negotiations went somewhat better.... We moved through an
entire document, but only did so by tabling any controversial issues. When we finally began

negotiating the contentious issues, we were unable to resolve them.

Lee, p. 17: Though this negotiation started on a much better note, there were still many
frustrations to overcome. I felt that the provincial negotiators came to the table very unpre-
pared and kept the other parties waiting. I also kept ignoring the province when we were
agreeing on clauses. This was not intentional, but rather a product of the set-up of the room. I
also felt my perception of the purpose of a framework agreement was very different from that
of the FSIN. This difference caused difficulties because some of the clauses we got hung up on
were issues | felt should have been a part of the negotiations, not the framework. The four
hours for this second session seemed to go by very quickly. I felt we all had a better under-

standing of how to proceed, so the flow, for the most part, was improved.

Max, p. 26: We spent a considerable amount of time tediously working through minor
details of the protocol agreement instead of attempting interest-based negotiation. Other
times, concessions were made for the purpose of allowing the class to continue. For instance, I
knew instantly that we were conceding far too much by allowing a time limit to be put on our
Elders’ ability to speak. That limit contradicted the very nature of First Nations’ learning and
understanding. In making that concession, we stepped out of role in the interest of enabling
the simulation to continue, for we were told that if we did not, our negotiation experience

would be brought to an end by a childish fit.

¢) Substantive Conflicts Resurface

[In the last half-hour of negotiations, negotiators turned to the substantive
conflicts, but could not resolve them. Troubles arose over several phrases,
including ‘the inherent right of self-government,” “jurisdiction/governance,”
and “certainty.”]

i) “Inberent Right of Self-Government”
Alexander, p. 17: The table negotiations reconvened at 5:30 pm.

J. Colton, p. 14: [After caucus], [tJhe Main Table could not agree on the first tabled

section. The first tabled section was a hot issue because the federal government negotiators
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refused to recognize the right to self-government. [The chief federal negotiator] and [civil ser-
vant] argued that they had no problem with the Aboriginal group asserting this right, but they

did not have the authority to recognize it.

The provincial negotiators sympathized with the Aboriginal group and criticized the feder-
al position. [A provincial negotiator] and [the Crown team co-ordinator] [sic] called for a
Crown caucus but [the chief federal negotiator] declined. This was a very emotional issue for

the Aboriginal team.

Alexander, pp. 18-19: The recent smoothness of the table negotiations stopped. A major
problem had developed. The federal team was not prepared to discuss the inherent Aboriginal
right to self-government issue. Frankly, we did not know how to approach this multidimen-
sional problem, so we were up front with the teams at the table. Right from the beginning, the
federal team entrenched itself by saying we could not discuss the issue. Sure, it was probably
not right to take such a strong stance or even a position at all, but at least we were dealing in
the utmost good faith. I think that if the federal team had not let its position on self-govern-
ment be known right away, we could have pretended to discuss the issue, even caucused for a
while and then come back with the same position. I think that would have had the appearance
of being more open to negotiation on the issue. The problem is that those actions by the fed-
eral team would have been just a fagade. I believe that this was one of the utmost good faith
moves that the federal team did, even though the other team saw us as destroying inherent
Aboriginal rights. In my opinion, we laid our cards on the table for everyone to see; the prob-

lem was it was not what they wanted to see....

[E]ven if I personally agreed with the inherent Aboriginal right to self-government and
had researched the topic, there was still a major problem with the placement of this issue in
the preamble. Preambles are not the place for substantive arguments. Another problem was the
fact that this was a framework for treaty that included a number of bands and spanned beyond
provincial boundaries. Whether or not the FSIN or the provincial team could even discuss the
self-government issue was questionable to me. Anyway, things had got personal. At the end of
it all, we had the Aboriginal team along with the provincial team pitted against the “anti-
Aboriginal” federal team, and two people on the Aboriginal side visibly upset.

B. Larsen, p. 16: The First Nations” group was stunned by the federal government’s posi-
tion on our inherent right to self-government and their refusal to allow inclusion of this in the
protocol. Their side appeared to me to be hostile towards our group and inflexible in their
position.... How can the inherent right to self-government be in dispute? Aboriginal people
were governing themselves long before the white man arrived. They had their own ways of
governing and living in community with one another. They never surrendered this right.
Whites destroyed the ability of Aboriginal people to govern themselves with colonizing instru-

ments such as the /ndian Act, Indian agents, residential schools, discrimination, and other
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insidious forms of forced assimilation. In Saskatchewan, both levels of government have recog-
nized the inherent right of First Nations to govern themselves. To refuse to allow its inclusion
in the preamble is a huge step backwards. The federal government has some strong personali-
ties and powerful positional negotiators, but they appear to be narrow-minded and somewhat
limited in their approach to both procedural and substantive issues involved in these circum-

stances.

W. Roberts, p. 21: During Day Two of the negotiations, there was a tremendous problem
with the recognition of the Aboriginal right to self-government in the preamble to the proto-
col agreement. The federal and Aboriginal sides had come to loggerheads over the issue and
had agreed to caucus. To the disapproval of the federal government, the provincial government
had supported the Aboriginals. The provincial government pointed out that the Aboriginal
people in Saskatchewan have a high percentage of the population, and there is a need for
Aboriginal people to be able to tax themselves in order to sustain an economy of sorts. The

only way for this to happen is through some form of self-government.

I personally had a difficult time arguing the self-government issue, since I understood it to

be a settled area of law and government. The Liberal website supported my views.

i1) “Jurisdiction” / “Governance”

lo, pp. 24-25: As to the issue of governance vs. jurisdiction, lack of awareness did seem to be
at play here. The most startling indication to me that the other side was misreading or failing
to read us altogether was Alexander’s bafflement that we had chosen not to include governance
as a substantive issue to be addressed in the protocol agreement. I took this as revealing two
related possibilities: one, that he didnt understand the idea that by tabling it, we were indicat-
ing only that we were not prepared to agree to the drafting, and not that we didn’t think it was
important to the whole process; and/or two, that he simply didn’t understand how absolutely
crucial the idea of governance is to a new relationship between Canada and the First Nations,
even though we had been indicating all along that this was the prime concern to us, and a

fundamental aspect of a nation-to-nation relationship.

Had we not run out of time because we had all gotten caught up in the normative process
of going through the agreement line-by-line, we would have attempted to reach agreement on
the key point: First Nations governance (the conduct of life and business) is not on the table.
We want to hammer out the details of jurisdiction (the range of authority and the persons,
matters, and territory over which it extends), but in keeping with the inherent right of self-
government, the manner in which the First Nations govern within their jurisdiction is not a
negotiable matter that should require making deals with other governments. The blindfolding
effect of normative thinking about the relationship between Canada and the First Nations pre-

vents this from being easy to grasp.
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iii) “Certainty”
J. Colton, p. 12: The table agreed to move on to the second tabled section. The Aboriginal

group wanted to insert “living document” into the section.

Kim, p. 20: The week prior, I tried to research whether treaties needed certainty clauses or
whether the living document title was applicable. Of all the treaties that I looked at, including
Tom Molloy’s discussion of the Nisga'a, there was always a certainty clause.” The more I
thought about it, the more sense it made to have that kind of provision within the agreement.
Sure, there have been many critics of the clause, equating it to an Aboriginal extinguishment.
But I believe that if proper terminology is used, all sides can be assured of their rights and
obligations by using the certainty clause, and at the same time avoid the negative “extinguish-

> . . . . . 30
ments” connotation. I particularly like the way the Nisgaa phrased it.

The night before, I also accessed the DIAND website to see what it had to say pertaining to
certainty, and certainty when it comes to treaties. According to the federal Treaty Negotiation
Office, “[t]he objective of achieving certainty through treaty negotiations reflects both the
need to end disputes and claims over rights to lands and to ensure Aboriginal and non-
Aboriginal people have a clear and common understanding of the extent and meaning of their
rights and responsibilities.”” 1 realize that this is the Crown perspective, but is it not in the
interests of all concerned to be assured that their rights and obligations are secure and will not
be taken away the following day?... This is what “certainty” means to me. Sadly, the

Aboriginal side did not concur.

lo, p. 20: I spent some time with the Tom Molloy book, musing on his definition of “cer-
tainty.” * Certainty includes the notion that the Nisga@'a Agreement sets out all the rights of the
Nisga'a under s.35, and the limitations to those rights. Certainty imports a full and final settle-
ment, and releases the government from any rights-based claim founded on past infringements
or as-yet-undiscovered rights that may be found in the future. So, certainty may be certainty
for the government, but it doesn’t sound like certainty for First Nations. Certainty is some-
thing the government wants, so it will be up to them to present compelling arguments for it.
My feeling is that we can accede to the desire for certainty as regards the agreements for treaty
implementation we reach, but not beyond that. And in our negotiations, we cannot commit

to certainty until the contents of all the subagreements are agreed upon.

Carlos, p. 19: The talks ended with much discussion regarding cultural differences, and
how they served to provide different perceptions of treaties. Once again, the FSIN argued that
treaties should be living documents, while both the federal and provincial Crowns argued for
certainty. The Crown’s need for certainty stemmed from their obligations to First Nations for
funding, land, and resources. The FSIN stressed the cultural gap between Aboriginal and white
society, commenting that maybe a little uncertainty is not so bad; that, in the interests of shar-

ing, the white community should learn what uncertainty is.
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W. Roberts, pp. 19-20: The word “certainty” came into the negotiations. The provincial
team as well as the federal team began to point to the words of Tom Molloy: “Certainty pro-
vides that once a treaty is signed, it constitutes a full and final settlement. The First Nation
signatory cannot return with further demands related to past grievances. Possible future claims
to lands ... are eliminated. Negotiations are over.”” Mr. Molloy means political disposal of the
issue. This is not what negotiations should be about. They should be about trying to solve the

real problems.

The Aboriginal group had discussed the passage in Mr. Molloy’s book, since we felt that it
would be an issue. One of the Elders felt that this passage did not apply to us because it was
the Nisga'a who negotiated it, and it was only in reference to land. However, when it was
brought up in the negotiations, it made me uneasy; it wouldn’t be until I reflected upon a pre-
vious conversation and applied it to some comments made during the debriefing that this feel-

ing made sense.

When Mr. Molloy used the word “certainty” in his book, he meant certainty in terms of
politically disposing of this issue. Mr. Molloy means certainty in tying up the legal aspects of
Aboriginal claims. I feel that this is either to miss the point of, or to violate the reasons for, the
negotiations. Mr. Molloy should turn the focus of the word “certainty” towards finalizing the

details of solving the social and spiritual situations of the Aboriginal people.

p- 24: Is certainty not just another way of saying [that this is a political exercise]? I believe

that it is.

lo, p. 23: Certainty: a collision point between bargaining positions, but more fundamental-
ly, a collision point between the interests of two very different cultures. On this point, our side
cannot say that the other side was misguided or uneducated as to the present reality and the
historical relationship. Certainty was at the heart of the Crown’s interests in the original treaty
making, and the words of the written treaty attest to this. The Crown sought the signing off
on the ceding, surrendering, and releasing of all the indigenous peoples’ rights, title, and privi-
leges whatsoever—certainty—so that settlement and development could move forward. Then,
as now, certainty is said to be in the best interests of the First Nations. It is said to be necessary
to enable the First Nations to develop! What is left unspoken is that it is the existing uncer-
tainty over land claims that is hindering nonindigenous groups in their quest to develop. And
the uncertainty over when and what claims for infringement will arise in the future seems to
be driving the Canadian government and the Canadian public crazy. Yet the First Nations are
being offered certainty as the requirement for granting certainty! And it’s all in their best inter-
ests! It is for them that the certainty clause is included in the first place! In telling us this at
the negotiating table, the other side was indeed correctly mirroring the position of the real-life

federal and provincial governments—but in the process they were losing any chance of trust.
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d) Time Runs Out

[So talks ended with the previous agreement on noncontroversial clauses. No
substantive agreements were reached.]

Carlos, p. 20: It was at this point that time ran out. Discussion of substantive issues had barely
begun and we had to stop.

WHAT HAPPENED?

[Students reflected on what had caused the negotiations to fail substantively
and to achieve only trivial agreement. Students reflected on how interest-based
bargaining had withered in the face of positional stances, on groups losing
confidence in the negotiations and retreating to salvage strategies, and conflict
avoidance. Students’ debriefing thoughts and thoughts re the class supper close
this section.]

1. The Difficulty of Interest-Based Bargaining

[Students concluded that the lack of trust they experienced at all levels—aris-
ing out of historical animosities, power imbalances, misunderstandings, differ-
ent assumptions and interpretations, the negotiators’ personalities, preparation,
relationships, and events at both negotiating sessions—had made interest-
based bargaining impossible.]

Alexander, p. 23: The entire book Getting to Yes” is based on this simple principle [of “interests
not positions”]. Chapter three is entitled “Focus on Interests, Not Positions.”” In describing
this principle, the authors suggest that “desires and concerns are interests. Interests motivate
people; they are the silent movers behind the hubbub of positions. Your position is something
you have decided upon. Your interests are what caused you to decide.”” Later on in the book
the authors state, “If you want someone to listen and understand your reasoning, give your
interests and reasoning first and your conclusions or proposals later.”” ... Interestingly, at the
dinner, both Tom Molloy and Bob Mitchell talked about interest-based bargaining as opposed
to using positions. They both seemed to be firm believers in this philosophy.

Percival, p. 12: [The chief federal negotiator] did not like the position she now found her-
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self in.... Aware of this, our team comforted her with the assurance that her position was justi-
fied and correct instead of trying to mend fences. This locked both teams into a negotiation
based on positions rather than interests. The Gitanyow Framework Agreement became the
federal Crown’s position, even though we entered into the negotiation with the expectation

that the agreement would merely be a guide we would use to draft our own agreement.

From that point on, there was no free exchange of ideas, but merely a presentation of two
positions, the federal Crown’s and the First Nations’s, followed by an attempt to reconcile the

two. The province was left on its own to agree or disagree with either of these positions.

W. Roberts, p. 15: I had hoped that this would be an opportunity to explore solutions and
co-operate to produce plans that would help solve the persistent problems facing Aboriginal
people. However, this turned out to be all too realistic, with more of a confrontational atmos-

phere rather than a partnership among the three sides at the table.

p- 19: I personally expected the negotiations to go in a certain direction and this led to dis-
appointment. | had wanted to approach the table with an open mind and try to reach agree-
ments on new ground, in new manners. This is what I felt was the future of Aboriginal law.

However, the reality of our negotiations jolted me back.

Max, p. 22: I believe that the duty I felt we owed to ourselves and to our classmates was
not adequately met. As a result, I felt undercompensated for the effort I expended on this
project. I was eager to learn, by trial and error, the process of reducing positions to interests
and achieving something beyond compromise. I believe that when parties enter negotiations in
good faith, a consensus may be a viable goal. I regard consensus as an elevated form of simple
negotiation. That is because the aim is to achieve more than a middle ground. Rather, the aim
is to find common ground from where innovative solutions can develop.38 When we started
planning for the simulation, I was so excited about the prospect of really developing my nego-
tiation skills so that I could become a more effective advocate in the practise of law. In my
opinion, actually experiencing negotiation and consensus building would be the ultimate in
legal education. Instead, I have learned how to manage personal dynamics. I consider that to

be a valuable lesson nonetheless, just not the lesson that I had expected to receive.

Optimist, p. 24: An experienced positional negotiator may find learning a co-operative

approach requires a conscious and conscientious effort.

Kim, p. 22: Perhaps, of the things I learned, the one that stands out the most is that all the
parties were position-oriented rather than interest-based. There was an Elder who explained
what was happening in her community, but that did not transfer over to the negotiations.
There was an expression of interests, but it was never fully explored or explained. There wasn't
a good enough understanding of the roles and the interests in order to have been able to

explain them to the other side. How can one explain why he or she is arguing something
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unless he or she knows the motivation behind the argument? There was no consideration of

the interests behind it that were affected. We did not seem to have this specialized knowledge.

Percival, p. 7: I was fortunate ... to have a group that was very excited and committed to
the class. They wanted to represent the interests of the Crown accurately. Unfortunately, I do
not feel we were able to represent these interests effectively. From the start, we were too
focussed on our roles. Too much time was spent discussing what we should negotiate and who
should do it, instead of how we should negotiate. We strategized purely on a superficial level.
Our discussion of strategy was focussed on the perceptions we would create for the team and

not on how we would best reach mutual agreement.
Janet, p. 23: We never really did hear what the federal government’s interests were.

W. Roberts, pp. 14-16: I don’t think that either of the sides had really intended to negoti-
ate on the friendly grounds of interests rather than position. A position is so much easier to
advance and stand behind; one can put up defences and simply not worry about working

towards a compromise.

I believe that the federal side initiated the positions, and the Aboriginal side improperly
responded with positions. The federal side argued for consistency and rigidity in the function-
ing of the table. The federal side wanted one chief negotiator to remain at the table for the
duration of the negotiations, as well as limited seats at the table. The federal team appointed
themselves as the chair of the meeting and assumed that we would all follow the speakers list

that they designated.

The Aboriginals argued for flexibility in who can be at the table and when, as well as the
use of a rock; both of these requests stem from forms of respect in Aboriginal culture. This
was baffling to me though, because our team had not discussed this. The idea of a rock was
simply a position put forward that our team wanted met, just so that we would have some-
thing to take a position on also.... Upon caucusing, the Aboriginal group faced the fact that
we would make no progress. Again, our team took a position that we had not discussed previ-
ously, and we dug our heels in to stop the process. However, our representatives argued that
this was more of a personality situation with the chief federal negotiator than it was a federal
team strategy. As a result, we began to move towards the position that the federal team pro-

duce a new chair for the negotiations.

2. Groups Lose Confidence in the Negotiations

[At some point in the negotiations, groups decide, consciously or subconsciously,
whether any substantive progress is likely to be made. Often groups decide
that the mistrust is too deep and wide, the power differentials too great, the

differences in interpretation too vast, and the historical animosities too
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entrenched, to make any meaningful agreement at the table possible. Such

a conclusion becomes a self-fulfilling prophecy.]

Alexander, p. 15: I never thought that this class, this microcosm, was about discussing substan-
tive issues. If it was, then in my mind the Aboriginal team right from the beginning had com-

promised the whole process.

Kim, p. 17: I appreciated what the premier of Newfoundland said—one cannot discuss

any issue with conviction if one feels that the negotiations are going nowhere.

W. Roberts, p. 6: Even though the Aboriginal representatives [in the video] were well spo-
ken, they lacked the [legal cases as] ground to stand on. It is impossible to ask the ones who
have wronged you to recognize their wrongs and give up some of their power to help right the
wrongs in some fashion. This is against the very purpose of an organization that is meant to

govern, as well as the human nature of those who carry out the actions of the governing body.

p- 19: I feel that the second day went smoother because both teams knew what to expect
from each other: nothing. If there was one lesson that I learned from the first day of negotia-
tions it was, “Don’t expect anything from the other side.” I do not mean this in a facetious

way.

Janet, p. 23: We heard a lot of policy and we heard that [the federal government] had the
“public” to answer to. This comment angered me because it assumes that Indians are not the
“public.” It assumes that we do not participate in elections, that our interests are less than

those of the “non-Aboriginal public.”

p. 22: I feel the process was sabotaged from the beginning. If it had not been, we would

have discussed ... interests hours before.

Max, p. 15: I believe that there was a desire to actually frustrate the process. In making
that assertion, I rely upon an informal meeting among members of all three negotiating teams
that occurred just prior to the second day of negotiations. The purpose behind that casual
meeting was to devise a strategy by which to enable a more productive session the following
day. We were all frustrated by the way in which the previous session had transpired and were
eager to dismantle the emotional barriers to our progress so that we might all enjoy the benefit
of a more enriched experience. During that meeting, it was disclosed by a federal team mem-
ber that it “might” have been the intention of certain individuals on the federal team to keep
negotiations from succeeding in any regard. That disclosure received support by a [Crown
team-member’s] comment made during our classroom debriefing that the chairperson’s self-

appointment was tactical in some way.

Harrison, p. 23: But then again, this is just a simulation, so maybe it was good that [we]

didn’t bring [other issues] up—it just may have sent the [federal team] packing for good.
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Daryl, pp. 10-11: If you want to understand anything about Aboriginal people, it is that if
you treat them badly they will not talk to you any more.... To know whether you are acting
badly, all you have to do is look at others as though they are more powerful than you are, and

if you would not treat them the way you are if they were, then you are acting badly.

3. Salvage Strategies

[When groups, often nondominant ones, perceive no mutual commitment or
capacity for problem solving, they are faced with the responsibility for ending
talks, or alternatively, attempting to salvage something by staying at the table.
In our case, the nondominant group made a conscious decision to attempt to

use Day Two to explain interests.]
y

lo, p. 22: We have been able to set up a strategy for dealing with tomorrow’s negotiation ses-
sion. We plan to keep explaining our interests until the other side hears us and responds.

Whether we will be able to do it is something we will have to find out.

Janet, p. 20: We decided that the most effective method for getting our interests across
was to have the Elders speak. Each of us would discuss some aspect of why we are negotiating

with the government.

Harrison, p. 24: We need to get some more of our interests out there instead of so many

positions being knocked around.

lo, p. 18: Maybe we are more familiar with the issues and history and present, but perhaps
this simply means that we should act as patient teachers, rather than assume some ulterior
motive behind the ideas expressed by the other side. If we listen past the objectionable state-
ments until we hear the underlying interests of the other side, perhaps we can reflect those
back to them, and not only gain some trust, but also set a tone for the negotiations. We can

also try harder to formulate our interests and present them explicitly.

Janet, p. 20: I was asked to speak on matters concerning good faith and trust. Having had
such a lack of trust in the last meeting, we felt it was important to discuss its role in negotia-

tions, especially negotiations with Aboriginal people.

lo, p. 22: Our side’s approach had built around our plan to interject wherever possible an
expression of our interests. The objective of this plan was three-fold: to try to model interest-
based bargaining in the hope that this modelling would be contagious to the other side; to
shame the other side into addressing our concerns (such as the education, employment, and
poverty rates among First Nations peoples); and to channel our emotional energy into con-
structive education about the issues. Although we did that as often as we could, most of the

precious negotiating time was snatched away.

The strong personal dynamics that influenced the shape and tenor of the first negotiation
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were [still present] in the second; but I believe crosscultural dynamics were the strongest fea-

tures of the second.

p- 23: We likely would not have dealt directly with substantive issues had it not been for
the provincial chief negotiator urging us to break away from the formalities of signing off and
tabling to talk about those issues. In this way, he reopened a space for us all to experience

interest-based bargaining for at least a little bit of time.

4. Conflict Awvwoidance

[As noted, three and one-half of the four hours on Day Two were spent agree-
ing to noncontroversial clauses. Talks continued, but “avoided” rather than
“resolved” the conflict.

Either way, continuing the talks without facing substantive issues is
termed in the literature “conflict avoidance” —a technical, not evaluative,
term. Conflict avoidance, often encased in the colloquial expression “Don’t go
there,” is a common strategy of individuals living in families or communities
with whom they have intractable differences. It is easier to avoid them than
to force a confrontation and its unpleasant consequences. lalking abour what-
ever the parties can agree on, however small, while avoiding the issues on
which parties have unresolveable differences, permits co-existence at however

minimal a level.

Some experience conflict avoidance as success, others as failure. Whichever
way it is perceived, suppressed conflict involves suppressed emotion, which is
by its nature volatile, making conflict avoidance always an uneasy truce on
the edge of unravelling.]

Denise, p. 19: Tabling seemed to be the avenue of choice when we reached a stalemate.

Annette, p. 6: [Chief Joe Gosnell] said the First Nations people had hoped that this con-
ference would restore them to the previous respect for their rights, but the conference just

reduced them to dancing around the table.

p. 7: Bill Wilson said that every time they seemed to get close to doing anything, the gov-

ernment had a strategy for avoiding it.

a) Perceived As Success

[As long as talks continue at some level, small agreements may create the basis
for larger agreements, the parties can co-exist at some level, and negotiators
and background groups do not have to explain ro themselves or others why
things have broken down.]
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Lee, p. 20: [I] was pleased with how much better the second day went. I believe there was
a genuine desire to accomplish something and we had all succeeded in learning valuable les-

sons through this simulation.

Carlos, p. 19: The motivation for [moving through the agreement quickly] was a desire ...

to get the little things out of the way so we could discuss issues of some importance.

Lee, pp. 19-20: During the last portion of our meeting, I felt we got stuck on issues that
should have been moved to working groups. I wanted to get past the first page of the frame-
work agreement in the hopes that we would come to an agreement on most of the issues. I felt
that if we had done that there might have been a more positive, upbeat feel to the table—a

sense of eminent completion and accomplishment.

b) Perceived as Failure

[Continuing to participate in talks after parties decide no meaningful agree-
ment is possible is to avoid conflict. Talks within families or communities
avoid issues that they know from past experience are unresolveable. Interna-
tional negotiations avoid directly their deep conflicts abour values, religion,
and historical interpretations because parties know those differences are unre-
solveable. Substantive issues known to be most intractable are placed later on
the agenda, because experience teaches that there is no hope of resolving those
unless some trust can be built through resolving some of the smaller issues.
Talking abour small things on which the parties may be able to agree, while

avoiding the conflict concerning other issues, permits talks to continue.

Some experienced not dealing with susbstantive matters as failure, often

with a lingering negative emotional residue.]

Annette, p. 8: Another Inuit representative [in the constitutional video] said this conference

was a failure.

Janet, p. 22: For most of [Day Two] we discussed the new protocol. Our team basically
had to specify which provisions were problematic for us. At this point, I felt that we were
defeated—at least until we got to talk about the substantive issues within the text of the proto-
col. I guess we could have discussed our interests throughout, but this was not acceptable to
the federal team.

Carlos, p. 23: The negotiations began with both sides not trusting each other and they
ended the same way. We wasted a lot of time over the ultimately trivial matter of chairing the
meetings. Once that issue resolved itself, talks progressed with greater ease. I was disappointed
that any issues of significance that required debate were tabled until the end. This left little

time for any real negotiation.
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lo, p. 23: Two substantive issues were actually addressed—*“certainty” and the “governance”
/ “jurisdiction” question—although [the civil servant’s] comments indicated that he and the
chief federal negotiator had failed to see that this latter issue was really at the heart of the
whole matter, and that our side had been talking about it all along. This is where the blinding
effect of colliding cultures was perhaps most palpable.

Daryl, pp. 13-14: Overall, I felt that the negotiations had failed. There was no doubt from
the beginning that we would be unable to reach a resolution, but I felt that we had failed

because we were unable to overcome even one major issue.

lo, p. 22: The “metafailure” of the second negotiation lay in what I will loosely call the
normativity dynamic. The hard-fought struggle of last week had resulted in a process in
which, while we had the right to speak in turns as governed by the rock and an impartial
chair, that speech was mainly focussed on working towards signing off on acceptable clauses of

the protocol agreement and tabling unacceptable clauses.

Max, p. 19: While ... conduct on the second day of negotiations had civility ... it was
lacking in its capacity to create any productive experience or results. Our awareness of the
potential for the atmosphere to become heated forced us to examine the particulars of the pro-
tocol in a nonthreatening manner. We simply identified for one another areas of both concern
and agreement. The process was quite tedious and unnecessary, I felt, because although we had
a duty to play our roles accurately, we also had a duty to ourselves and to our classmates to

make the experience of the class as useful as possible.

p- 22: I feel that this has been very much an artificial experience. The artificiality goes far
beyond the fact of simulation. The role-playing has been largely inadequate. The players have
substantially failed to simulate the mandate of the parties whom they have undertaken to rep-
resent. | believe that, in reality, the drive would be to create mutually agreeable solutions
rather than to frustrate the process.... I believe, perhaps idealistically, that real-life participants
understand the importance of the process that they contribute to and that they envision a
political utopia, albeit limited by reality, in which the future has structure capable of benefit-

ing all of Saskatchewan’s children, regardless of their ancestry.

I had anticipated this class to be a venue for experiencing conflict resolution on a much
higher level. The potential for doing so was certainly apparent in the seminar’s informal struc-
ture. We were empowered to make the experience everything we hoped it could be. Unfortu-
nately, I do not feel that a high level of conflict resolution was experienced due to the conduct
of the parties involved. There is a substantial discrepancy between what I expected to achieve
and what I actually have achieved by way of conflict resolution experience; my expectation

interest has been thwarted and, in this context, there is no remedy.
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¢) An Uneasy Truce

[Some felt conflicted, accepting the avoidance as preventing the talks from

breaking down completely, but feeling a keen sense of unfinished business that
would surface in the future.]

B. Larsen, p. 16: It was frustrating and incredibly time-consuming to go through the protocol
agreement clause by clause and agree/sign off on each one, rather than simply adopting them
in principle and addressing only those on which we disagreed. The federal government was
adamant, however, and quite positional in their approach. At least we got through most of the

protocol at our second session.

Kim, p. 23: Some things that we argued about were very insignificant. There was no prior-
itization.... For example, we spent so much time discussing the preamble when the time could
have been spent on more relevant and important issues. I realize that everything is part of the
larger picture, and as such, all little matters are important. But there are limits to that. We

were too caught up in the little details.
p- 19: But we managed to get through the entire proposal and we tabled very few items.

J. Colton, p. 12: I felt that it was unnecessary to table so many sections. When there were
words or phrases in dispute, the disagreement could have been resolved quite quickly if only a

party would compromise just a little.

Carlos, p. 19: I am not sure if this [moving through the agreement quickly] turned out to
be such a good idea. Looking back on the eight hours of talks, we discussed nothing of any
substance until the sixth or seventh hour. We spent the majority of our time discovering areas
of common ground. While that process is a key to building trust, we were in a situation that
had extremely tight time constraints. We needed to resolve substantive issues. A more benefi-
cial approach may have been to resolve issues as they arose. Additionally, a tabled issue may
directly or indirectly affect a subsequent agreed-upon issue, though it may not appear to do so

on the surface. This process has the potential to create ambiguity.

Harrison, p. 23: I'm not sure I agree ... that it was best to get on with it. This is supposed to

be as realistic as possible, so eve ry issue should be nailed down and agreed to before we go on.

Denise, p. 19: The caucus included haggling over wording that I knew would not be
adopted in this negotiation. I found this portion of the day frustrating because this was a hur-
dle that would not be overcome in these few remaining hours. I do not know how we would
have done it differently. I do not think tabling the protocol to move on to other issues would

have necessarily been the proper course of action either.

5. Debrefing

[Listening to each other’s interpretations of what had happened brought a

range of emotions.]
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J. Colton, p. 15: The negotiations ended on an emotional note. The Aboriginal team seemed
disappointed, frustrated, and shaken. The federal team was concerned about any hard feelings.
Carlos wanted the class to go for drinks, but the Aboriginal team needed to debrief before

they could talk about the negotiations. I think it was too soon to talk about it over beers.

Janet, p. 24: I did not want to go to the debriefing class. I did not want to share a part of
myself with “these people.” They don’t understand. It’s not even in their interest to under-
stand. By not having the knowledge, they do not have to care. What is worse is that if they
gain even a little knowledge, they may use it as justification for saying they “know what the

Aboriginal plight is” when they truly do not.

Annette, p. 21: After the negotiations were over, our group went to debrief. We all agreed
we were emotionally drained. I was exhilarated by the experience yet frustrated when I realized
I had forgotten to give my speech [on education]. I wondered whether I would have really had
a chance to speak and would have made a difference.... In the end I realized that both sets of
negotiations had been overwhelming and challenging, especially in feeling out my role, but it

was a meaningful experience.

Alexander, p. 20: [In the debriefing class] I decided not to pull any punches and welcomed
criticism. I talked about the value of integrity to me, how I thought the Aboriginal team had
been unethical by not informing us on what they intended to do and by dropping their agree-
ment on the Crown team without any warning.... I reported that I was the author of the two

newsletters. No one, not even my teammates, had figured that out.

J. Colton, p. 4: In my experience ... professors cut off discussion before it comes to a nat-
ural end. I've always resented that. Listening and speaking to each other is so important in the

learning process.

B. Larsen, p. 20: I think if [a member of the Crown team] continues to use these tactics in
the real world, the old-time lawyers will eat him alive. Experienced professionals will not be

impressed with this kind of gamesmanship.

Alexander, p. 20: I strongly feel she attacked me personally.... I feel I should have con-
fronted her right then and there, but instead, out of respect for the process, I let her contin-
ue.... Sure, I had said do not hesitate to critique us, but I meant as a team in a negotiation, as

a character in a role. What she did was attack me as a person.

p- 22: With much anticipation I had watched, listened, and respectfully kept quiet while I
was attacked. The class debriefing was done, but I still needed more. I talked to others outside
the class about having another debriefing. Most felt that we had done enough; a lot of energy
had already been expended. So I left things in an uncompleted state. My main concern then
became that people ... who really knew me before this class were still my friends. It wasn’t
until 17 March that I came across [a member of the Aboriginal team I had worked with previ-

ously] again. She was still talking to me and we were still friends, which made me feel good.
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6. The Class Supper

[After a class dinner, participants had two hours of circle discussion with team
advisors Tom Molloy and Bob Mitchell. Elders Walter and Maria Linklater
were unable to attend.]

Denise, p. 23: The class supper was a very nice occasion to simply sit and eat and chat as
friends. The presence of the real-life negotiators was fascinating, and the stories they told were
quite engaging. The evening was a very good idea and a thoughtful endeavour on the part of

our professor.

Alexander, p. 29: Keep the dinner. It was very good and created the required informality
and debriefing outside the school setting,.

p- 22: Our class, our experiment, did finally come to an end. [The professor] graciously
had a big yummy dinner and by the time I walked out the door I knew things were now com-

plete; the final debriefing was done.

LESSONS

[Students reflected on the lessons they had learned about negotiating in a
multiparty context, specifically a Canadian Aboriginal-Crown context. The
reflections are selected, classified, and combined into a conceptual model by
the instructor, with headings and short introductions.

As noted in the introduction, students’ names have been changed for attri-
bution of quotes to protect privacy. As one student noted, ‘A ropic such as
multiparty conflict cannot be discussed without being critical.... The purpose
is not to show how wrong people were ... but instead to show how the negoti-
ations might have been done better” (Daryl, p. 2).

The lessons are classified into three major topic areas: preparation, nego-
tiators, and energies spinning.]

Optimist, p. 1: Segregating these factors into compartments is not possible. They separately

and collectively operate like a woven web throughout.
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A. Preparation

[Preparation addyesses knowledge the students learned they must accumu-
late—uwith respect to history and context, their own and others interests,
relevant law and power, current policy and developments, and relationships
they must attend to; with respect to negotiators and the readiness of back-
ground groups; and, if and when parties agree to negotiate, then procedural
and protocol agreements that must be worked out for talks ro proceed. Stu-
dents were surprised at the amount of preparation that goes into effective
negotiations.]

Carlos, p. 23: The single most important lesson learned from this simulation is that if you are
not prepared you are lost.

Annette, p. 28: The amount of physical and mental preparation is immense.

1. Knowledge

Denise, p. 2: The first weeks included much preparation. This was both a rewarding and an

incredible learning process.... The strength of the parties depended on the knowledge around
the table.

Kim, p. 16: I thought about why the negotiations started on such a bad footing. After

some time, I came to the conclusion that the knowledge was not there.

J. Colton, p. 19: It is frustrating to work with negotiators who are misinformed or have a

lack of knowledge.

Max, p. 31: [I]f there is a huge gap in knowledge among the parties involved, significant

problems can arise.

a) Context and History

Denise, p. 2: Know as much as possible about context, circumstances, and history. Read out-

side to learn.

Percival, p. 20: [I]t is important that the negotiator understands and respects the historical

relationships of the parties.

J. Colton, p. 19: It is an advantage to know the history of the dispute and the parties. A
strong knowledge is a sign of respect. It also strengthens the credibility and trustworthiness of

negotiators.

Carlos, p. 23: You cannot effectively negotiate the issues if you do not know what they are

and what the history is behind them. You are doing a disservice to your client if you allow the
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other side to gain the upper hand due to your lack of information. Most negotiations begin
with one side holding the balance of power. To create a further imbalance because of a lack of

information is unforgivable.

i) Descriptions of Aboriginal Cultural Values and Context

[Students later reflected on the cultural values and context they had learned
through the Elders lectures and their own readings.]

a. Parties Have Different Interpretations of Almost Everything

Denise, p. 8: The book Treaty Elders of Saskatchewan was presented in class. It illustrates the

often-quoted treaty language that has been subject to many interpretations over the years:

We were told that these treaties were to last forever, the government and the govern-
ment officials, the Commissioner, told us that as long as the grass grows, and the sun
rises from the east and sets in the west, and the river flows, these treaties will last.
(Treaty Six Elder Alma Kytwayhat)40

I could feel the intensity associated with the phrasing that no doubt has been spoken and

analyzed at length for many years.

W. Roberts, p. 1: “They told us that ... you would not be deterred from living your way
of life. Our land, wildlife, the way we live [wouldn’t] be altered and we [wouldn’t] be bothered

. 5dl
over 1t.

The Aboriginal people of North America made solemn agreements with the Crown. In the
years to follow, these agreements have not been honoured. The treaties were so important to
the Aboriginal people that Elders have said that “the treaties can only be broken through the
will of the Creator.”"

p- 24: [Some members of the class] viewed the negotiations with our Aboriginal group as
purely a political exercise. This is a difficult point to give weight to because of the way in
which our simulated negotiations intermingled with real life.... I saw that they believed these
claims to be the head for a group pushing for power through a technicality or two. Simply
because the government treated the Aboriginals a little improperly in the past, or cut a few
corners on the treaties, there are some outstanding claims that need to be dealt with before we
move on. The pesky Aboriginals just can’t seem to understand the way it is. This is an over-
simplified statement of what I perceived, yet it illustrates the fact that they don’t understand
why the Aboriginals won’t go away.

anet, p. 24: [TThe only strategy we discussed was in regard to how to get our interests
p y gy g g

across, and later, how to deal with the chief federal negotiator. It made me aware of how dif-
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ferently the two groups approached this assignment. Our group wanted to get our Aboriginal
perspectives across to the Crown. We wanted them to acknowledge the need for restoring the
relationships between First Nations and the Crown. We wanted to talk about implementing
the treaties—something even the Crown admits it has not done. We took this assignment very

seriously.

Max, p. 14: Actually, we considered virtually any tactic to be an element of positional bar-
gaining rather than the interest-based variety we had hoped to experience. Our only tactic, if
we had one at all, was our intention to engage in open and honest sharing and discussion. To
proceed in any other manner would have been to undermine and deny the benefit of experi-

ence for us all.

Carlos, p. 9: I envisaged a difficult time in these negotiations. According to Aboriginal
Elders, the black-letter law of existing treaties means nothing to them. While the majority of
the population, including the federal government, holds these documents as binding, the
Aboriginal people hold oral history and traditions as sacred. They believe that you can better
judge the spirit and intent of an oral agreement. They have a difficult time with politicians
and lawyers who point to a treaty document and say, “You can’t do this because it says so right
here.” They take a spiritual and holistic approach to these matters; the federal government has

in the past, and I believe will continue, to adopt a purely linear approach.

The Aboriginal idea of a living document is one that changes with the times; no definition
has only one meaning. What a term or condition can mean in one era can mean something
else entirely in another. How do we reconcile this with the federal government’s concept ... of
black-letter interpretation? The document speaks for itself. The language must be clear and

certain. Its meaning will not change with the passage of time.

b. Aboriginal Poverty and Social Conditions

W. Roberts, p. 4: I have titled this day “The Trudeau Video” because Mr. Trudeau stood out in
my mind. The video was a record of federal negotiations with Aboriginals in the early-to-mid-
eighties. In these negotiations, there were many great Aboriginal organizations, leaders, and
nations at the table. These great leaders spoke of many things: the misinterpretations of
treaties; the poverty of their people; the oppression of their culture and spirituality; and the lie
that the great white grandmother told when she said that she would look after their people.
These leaders spoke of both past wrongs and present failings of the system, and they spoke

with generations of frustration and pain.

p- 6: The issues that the Aboriginal people were finally allowed to bring to the table are
some of the gravest that history has faced: racism, spiritual oppression, cultural destruction,
and poverty. Due to the reaction of the Crown in the face of this, my perception of Pierre

Trudeau will forever be changed.
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Kim, p. 10: What did I learn [from the Elders]?... There are many problems facing the
Aboriginal society. There is a high incidence of alcoholism, teen pregnancy, and abuse. These
groups need help and seek such. But they won't be helped by being patronized or assimilated.
That can only do more damage. What these people need is practical help that incorporates

their culture and spirituality.

W. Roberts, p. 24: Aboriginal people have a higher rate of high school dropouts, substance
abuse, criminal conviction, and poverty than the rest of society. However, with all this being
said, some people still don’t understand why Aboriginal people and groups are trying to effect
change. This was the heart of Maria Linklater’s talk: things aren’t working, not the way they
are and not for her people. This is a social and spiritual movement more than it is a political

exercise. The Aboriginal people need something to change.

c. Aboriginal Oral, Experiential, and Spiritual Culture

Janet, p. 11: I spent the afternoon doing research at the Saskatchewan Indian Federated
College. I read a number of articles that addressed the issues surrounding treaty implementa-
tion and interpretation. They discussed the fact that there is really no agreement on the mean-
ing and the content of the treaties. From the Aboriginal perspective, the written document
does not reflect the spirit and intent of the treaties. This is in line with what Walter Linklater

told our class just a couple of days ago.

p- 10: I agree with Walter that the written word can be a dangerous thing. In our Euro-
Canadian culture we assume that when something is written down on paper it’s the truth.
No one seems to rely on a handshake or on anyone’s word any more. What does that say

about us?

Percival, p. 5: During their sessions, the Elders spoke often of the tension between oral tra-
ditions and historical documents. I realize that the overemphasis of the written word in our
culture has resulted in a society where one’s word has little meaning. I believe it is a matter of
integrity to do things I say that I am going to do. I think it’s sad that others do not. Therefore
the only way to avoid what happened in the prenegotiation stage may be to place value on

one’s word.

W. Roberts, p. 21: The Aboriginal group had a discussion during one of the caucusing ses-
sions about oral evidence. Many referred to Delgamuukw and wanted to pin the weight of oral
testimony to that of written government records. I, on the other hand, thought that to tie tra-
ditional oral communication to written history would be a disadvantage because it would be
subject to comparison. This was simply a disagreement in philosophies, but I believe that
Aboriginal issues must be built upon their own footing, so they form their own unique con-

tainers in law.
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Percival, p. 9: Something the Elders shared with us really influenced how I wish to carry

myself in group discussions. They spoke only from experience.

Denise, p. 17: I compiled something to say, but changed my mind when I read a clause in

an article on Treaty Six [by an Aboriginal scholar]:

For no one can truly represent an indigenous person or claim to understand the signif-
icance of their treaties unless they have an understanding from within the cultural and
spiritual context. It requires a perspective that encompasses the total picture, and an
understanding of the cultural values, beliefs, and philosophy that have been practised

. . )
for many generations, a view from within.

Even though I had researched the role of an Elder, I did not feel truly equipped to speak

as one.

Janet, p. 8: Walter explained that in order to understand the Indian perspective, you have
to take a look at the role spirituality plays in their daily lives.

Carlos, p. 10: It is one thing to believe you have an understanding of Aboriginal culture,
but the Elders argue that you cannot have the proper understanding of their culture until you
have experienced the spirituality of their culture. Their history is an experiential one, not a
written one. One must get special permission from the Elders before one can put to pen the

oral traditions of the Aboriginal people.

W. Roberts, p. 7: Walter centred on his belief that part of the reason for the lack of confi-
dence and security among his people is the fact that they have systematically had their spiritu-
ality and culture stripped by the government and European beliefs. Walter felt that the higher
crime, teen pregnancy, alcoholism, and lower education rates all relate to the lack of spirituali-
ty in the lives of Aboriginal people. This personal belief is one of the reasons why the
Linklaters take in children and try to educate them in the traditional ways of the Aboriginal
people.

. “ o, ) .
Janet, p. 11: The Elders in 7reaty Elders reiterated this same understanding. Many of
them stated that you cannot understand the treaties unless you understand the cultural and

spiritual traditions of Aboriginal people.

Annette, p. 9: Walter Linklater began with a prayer in Cree and spoke for a length about
the importance of spirituality in their lives and in the treaties. He said that we couldn’t begin
to understand the treaties unless we understood the Aboriginal cultural and spiritual tradi-
tions. He said that everything was connected to the Creator and that the traditions and spiri-
tual knowledge they looked to were involved in the different ceremonies such as the sweat

lodge they participated in.

p- 16: The book on treaty Elders was written from an Indian understanding of treaties as
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spiritual foundations. The book ... outlined five fundamental principles identified by the
Elders that were affirmed by the treaties:

+  joint acknowledgement by the treaty-makers of the supremacy of the Creator;

- commitment between the parties to maintain a relationship of peace and respect;
+  mutual agreement to initiate and create a good relationship (wahkohtowin);

+  mutual sharing; and

. : o . : - %
. aguarantee to the First Nations and their citizens of a continued right of livelihood.

W. Roberts, p. 8: Spirituality is important and it is a strong tool for healing a broken per-
son. I think that Walter had many good points, and the truth remains that in any culture, a

person or society without spirituality is not whole.

Kim, p. 10: [W]hat did I learn [from the Elders]? As with any negotiations or discussions,
both parties need to understand each other. This means either learning the Aboriginal lan-

guage that is being used or getting a translator.

d. Aboriginal Perceptions of Sharing, Gifts, and the Future

Carlos, p. 20: This concept of sharing resources and knowledge seems a difficult one for gov-
ernments to grasp, while the First Nations people regard it as second nature. Elder Jacob Bill, a
Treaty Six Indian from the Pelican Lake First Nation, spoke of his people sharing with the
white man: “It was the will of the Creator that the White man would come here to live with
us, among us, to share our lives together with him, and also both of us collectively to benefit

from the bounty of Mother Earth for all time to come.””

This sharing is also mentioned by William Ury in his book Getting to Peace.” He tells the
tale of a Semai tribesman in Africa who vigorously defended his territorial hunting range.
When asked if he excluded all other tribes from his range, he answered yes, but not in time of
shortage or famine. He did not believe he had the right to decide whether another person
starved. This view of sharing resources, however simplistic, is a noble view, yet it is not one
advocated by our government. This is another example of a cultural gap that hinders the

understanding essential to negotiating successfully.

Annette, p. 8: [In the constitutional video], [tJhe second conference was in 1984. I thought
the gift by the Inuit to Trudeau of the whaler’s hat was very special and symbolized friendship
and good faith.

Max, p. 7: Throughout our preparations and negotiations, I was able to use my awareness
[of the children] as a reference point. As the First Nations did many years ago, I measured any
decision that we made by considering the implications that such a decision could have on the
children of the First Nations seven [generations] into the future. Doing so ensured that our

bargaining began interest based.
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b) Know Your Own Interests

Kim, p. 15: I asked myself what the province cared about or wanted to get out of the negotia-
tions. I came to the conclusion that the only part of the protocol that affected provincial inter-
ests was the substantive issues part. As long as the people of Saskatchewan were provided for
and the provincial economy would not be negatively affected, the province felt that it could be

quite flexible with the agreement as a whole.

W. Roberts, p. 27: Remember why: While at the table it is important to remember why
you are there. For a team representing the Aboriginals, it is important to always remember that
you are there to change the social conditions of your people. You are not there for any other

reason, and you must always let that push you.

¢) Know the Other Side and Its Interests

Kim, p. 23: I would recommend that all parties know where the other parties are coming

from—the relevant history, background, interests involved, and the jurisdiction of each party.

W. Roberts, p. 27: When in negotiations, it is important to know the other side as much
as possible. I don’t mean personally, I mean know their side of the issue. If you know this,
then it will be easier for you to understand their pressures, goals, and methods. This will help

you to present your side of the issue in a better manner.

p- 26: It is important to come to the table with as complete an understanding of the other
side as possible.... I would recommend that all groups keep an open line of communication so
that they know where each other is at when approaching the table. One side may not agree
with or like what they get for feedback from the other side, but this would save them the

unpleasantness of discovering this at the wrong time.

d) Know the Substantive Law
Carlos, p. 23: Knowing the substantive law surrounding these issues is also critical.

Percival, p. 20: The Crown team would have been more effective in the negotiations if we
had had a better understanding of the substantive law in the area. This was particularly the
case when references were made to decisions of the Supreme Court of Canada. I am not confi-
dent that the federal Crown’s characterization of the influence of these decisions was accurate.
I would have thought that the federal negotiators and the ministers involved would have been
very cognizant of the impact of these decisions. The federal co-negotiator argued against the
idea that they had some bearing on these negotiations. Because I was not confident in my
understanding of the substantive law in the area, I did not challenge this characterization with

much force. Despite my personal concerns, even if the characterization was inaccurate, the
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federal team was not able to articulate the isssues well because they lacked the depth of under-
standing of the substantive law to speak with confidence and authority. Similarly, the Crown
negotiators did not have a sufficient understanding of the nature of the treaties to place the
comments by Mr. Molloy into context. The First Nations team was quite right when they stat-
ed that Mr. Molloy’s perspective on certainty from the Nisga'a Agreement was irrelevant to our

negotiations.

e) Know Current Policy and Developments

Janet, p. 15: I also did a lot of Internet research over the break. I really wanted to be prepared
for the negotiations and for whatever the federal and provincial governments were going to
come at us with. I spent hours on the federal government website reading government policy
and new research on issues of self-governance, land claims, and treaties. I also read the RCAP
recommendations regarding treaty implementation. The report made a number of suggestions
for the federal government. I didn’t think that these should be put into the text of our proto-
col agreement. If any of the RCAP recommendations are to be used, I would assume they
would be suggested by the federal government, since it is they who have the power to set up
tribunals and make legislation. It would be a gesture of good faith if they offered to make a

proclamation.

Kim, p. 14: I researched other Saskatchewan treaties. Using the DIAND website, I managed
to find a summary of the Agreement-in-Principle between the Meadow Lake First Nations
(MLFN), Saskatchewan, and Canada.” The actual agreement included issues such as gover-
nance, jurisdiction, application of laws, MLFN lands, intergovernmental relations, and dispute

resolution, among others.

2. Relationships

[Because core issues of value, identity, survival, and power are involved, mul-
tiparty negotiations are stressful for both negotiators and background groups
whose lives are affected by the outcome of negotiations. For talks to go on at
all, nondominant groups must concede on such issues as language or proce-
dure, and often make large opening concessions. For meaningful problem solv-
ing to occur, dominant groups must concede on issues of power. Positive or
negative synergies created at the talks affect background groups. Negotiators
find themselves having to attempt to build trust both with other negotiators at
the table, and also among the factions and background groups that will be

affected.]

Carlos, p. 13: [W]e were thrown into a situation where there was no contact between the par-
ties (in their roles) before sitting down at the table for the first day of talks. We distrusted each

other because we had no history, no reasons to trust each other.
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lo, p. 10: As I walked into the room the first time, I saw the federal and provincial parties,
and I had to hesitate and wonder if I was in the right place: I hadn’t seen them for so long
that although I had been intensely aware of them as opposing forces, I had forgotten them

as people.

Kim, p. 17: I now know that a good negotiator will take the time to understand the other

party’s culture and negotiating style.

Carlos, p. 21: You cannot ignore cultural bias when it comes to these interpretations. We
can avoid these misconceptions by creating more common history between negotiators; how-

ever, this takes time.

Optimist, p. 1: Successful negotiation processes ... require commitment, understanding,
and trust, much of which will take place in the preparation stages of a negotiation process

development.

W. Roberts, p. 14: It would be in all of the parties’ best interests to communicate as much
as possible prior to the negotiations in order to work out as many wrinkles of miscommunica-

tion as possible.

Optimist, p. 23: The trust relationships that people are able to form in the prenegotiation
stages will allow the parties to come together in a spirit of co-operation, which is necessary in
order to move from position- to interest-based negotiation.49 Tom Molloy found that by com-
ing into the negotiation after the prenegotiation stage, it was particularly difficult to establish
this trust because the other parties had nothing but his past reputation, rather than personal

. 50
experience, to rely on.

p. 27: As the number of parties increases, so too does the time required to build sufficient
trust between the various parties to enable co-operative interaction. Tom Molloy faced this
problem when he entered the Nisga'a treaty negotiations at the negotiation stage rather than
the prenegotiation stages. He was viewed as the interloper who threatened the existing
process. In his particular circumstance, he did have a past reputation from previous agree-
ments; however, it would still take time and effort on his part to foster trust. Many of his
trust-building opportunities arose from informal gatherings and experiences—the bus trip, for

example—which would eventually allow him to perform the task he accepted.

Denise, p. 29: A lot more preparation was needed to allow the players to have a sympathet-
ic understanding of the others’ viewpoints. For instance, I think it should have been a prereg-
uisite to attend the sweat lodge. It is experiences such as these that increase the awareness for
individuals of the magnitude of the issues with which they will deal. [Mr.] Molloy talks at
length of his trips to some of the areas in question in his negotiations in British Columbia. It

is very difficult to put problems/issues in perspective when you just read about it on paper.
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3. Process Agreements

[Shared understandings as to process cannot be assumed, and these must

be worked out in advance. Attempting to work out protocol arrangements

at the Main Table is time consuming, frustrating, and ultimately unworkable.
Negotiating protocol agreements is also an important opportunity for the nego-
tiators to learn about each other and to build trust.]

J. Colton, p. 17: Protocol is very important in negotiations. The protocol must be agreed upon
prior to Main-Table negotiations. Negotiators should not make any assumptions about the
protocol of current meetings based on past negotiating experience. Issues such as the number
of chairs allowed for each group at the Main Table, the order of speaking, and the identity of
the chairperson should be negotiated before the parties sit down. Every detail must be clearly
stated and agreed.

Carlos, p. 23: I also came to appreciate the enormous amount of preparation that goes into
the setting up of a protocol agreement. Many small details must be worked out before any

negotiating session.

p- 26: It can be very frustrating to come to the table and try to agree on basic groundwork.
Valuable time may be spent hashing out basic elements, which is frustrating, because it pre-

vents the negotiations from proceeding to the heart of the issue.

J. Colton, p. 20: Negotiators need time to prepare for meetings at the Main Table. Groups
should negotiate in good faith and avoid surprising another group by giving parties notice of

any changes in advance.

Optimist, p. 32: A number of sources have suggested common methods to ensure that
actual power imbalances do not interfere with the success of negotiations. These include the
choice of venue, equal opportunity to speak, the selection of a chairman, the timeframe

. L . 52
allowed for negotiation, and maintaining respect during the process.

a) Procedural Agreements

[Procedural agreements include common understandings as to agenda, speak-
ing arrangements, voting procedures, documents to be negotiated, and infor-

mation precirculation.]

lo, p. 10: A prenegotiation meeting might have been really helpful. It seems that each side had
been meeting on its own, building its preparations around different understandings of what
we were going to negotiate. Initial differences of perception had thus grown into very different

views Of our common purpose.

Kim, pp. 15-16: There was a lack of understanding on issues—all sides had a different
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understanding when it came to the issues or the protocol. It would have been much better if

both sides had the same understanding as to the exercise before coming to the table.

Carlos, p. 13: Neither side trusted the other. Much of this initial distrust could have been
avoided if a process of preliminary agreements had actually taken place. These types of

processes serve to build trust, both among and between the parties involved.

b) How Many Places at the Table and Speaking Arrangements

Alexander, p. 10: The Crown teams were quite sure, myself included, that ... we had all agreed

that only four persons from the Aboriginal side would sit at the table.

J. Colton, p. 5: As a class we agreed ... to have four chairs each at the Main Table. The
Aboriginal group agreed to disclose which groups would be represented at the Main Table.

Lee, p. 9: We also decided [8 February] that there would be two chairs for each party at

the table, one chair for each party being their chief negotiator, who would remain constant.

Annette, p. 13: The Crown group said they would have two federal people and two
provincial people at the table. We then split into our groups.

Optimist, p. 33: Equal time and input [in speaking] are important to equalize the power

disbursement.

¢) Physical Arrangements

[Students learned that physical arrangements have a major impact on negoti-
ations—positive or negative. Limitations of space, time, food, drink, or facili-
ties, constrict communications and create negative pressure in the negotiations.

Sometimes these limitations catalyze action.]

Annette, p. 4: [Professor Greschner said that] [o]ne big problem was the physical accommoda-
tion of the parties. The technical staff had to come in first and hook up phones, etc. There
was also the important aspect of continually replenishing food. This is also mentioned in Tom
Molloy’s book. He says that food is essential.” Professor Greschner talked about the long days.
The negotiations would start at 8:00 am and at 6:00 pm they would meet with their teams until

late at night because there were huge time pressures.

p- 28: The physical preparations would include arranging the negotiation areas, availability

of private caucus areas, accessibility to food and equipment.

lo, p. 5: The actual day-to-day process Professor Greschner described struck me as one that
was fundamentally geared towards the psychological aspects of negotiation—or perhaps I

should say that her description revealed how much politics is driven by psychological factors.
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The marathon quality, the insularity, the deadline pressure for making a deal—all seem to me
to be ways to let the breaking-down force, the transformative force, work its magic on ordi-
nary humans who otherwise—well rested, comfortable, shielded—would have little incentive

to let go of their favoured notions in order to reach agreement.

Optimist, p. 33: Selecting various sites to accommodate the various parties when undertak-
ing long-term negotiations can further knowledge and cultural understanding, as in the
Nisga'a negotiations.54 Circular seating arrangements are traditional in Aboriginal and some
Asian societies and are known to facilitate discussion, although the Nisga’a negotiation table

. . 55
was rectangular or triangular, which must have been acceptable to all.

lo, p. 10: The caucusing rooms, especially the refreshments room, created a space apart in
which we could reunite, reassess, and reinvigorate ourselves. These rooms were as important to
the process as the Main-Table room. It would have been difficult if we had had to stand in
hallways instead of being able to sit together and relax our bodies, so that we could muse

about our (nonphysical) situation.

p. 17: We have experienced the physical set-up of the negotiations, and next time around
we can rearrange the room to some extent to improve our group support. Decreasing the dis-
tances between ourselves and the other parties (one table-width away instead of two) may
enable us to relate more as persons, and yet we may end up too close for comfort. We need
more room behind the Main Table for our back-row people to be comfortable and accessible

to our front-row speakers.

d) The Document to Be Negotiated

[Negotiations cannot proceed without agreeing on the document that is to
Jform the focus of the negotiations. If there is not considerable resonance
among the parties concerning the first document, negotiations are severely

hampered.]

Lee, p. 9: [On February 8th] it was decided that the framework agreement ... from Tom
Molloy would be the precedent used for the negotiations. I agreed to type the agreement and

replace any ambiguous terms.

Alexander, p. 10: The Crown teams were quite sure ... we had all agreed that we would

work from the framework of the protocol agreement that Lee had got from Tom Molloy.

Janet, p. 17: The federal team made many assumptions about what our agenda was. They
said we agreed to use their protocol. We did not. I was there the day that the federal govern-

ment’s protocol was suggested. I wasn't busy talking—I was listening.

W. Roberts, p. 14: The federal team felt that they had received an agreement from the
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Aboriginal team in class a couple of weeks earlier. I ... do not recall members of the

Aboriginal team agreeing,.

Max, p. 10: I was aware that [we] were expected to accept that draft as the document from
which to base our negotiations.... Because I was aware of their expectation, I was also cog-
nizant of the fact that a spokesperson for our team deliberately consented to look at the pro-

posed draft, but not to use it.

lo, p. 12: Our side had never simply agreed to negotiate on that basis—our side under-
stood the very object of the day’s negotiations to be a mutually acceptable framework agree-

ment or protocol.

B. Larsen, p. 13: We received their protocol on Thursday, 8 February 2001, which we
undertook to examine and revise as necessary. We did not accept the protocol agreement pre-
sented at that time, nor did any of us receive their revised version of the Molloy protocol,
which they had completed in the interim. Moreover, we did not undertake to have a revised
version of the protocol to them by any particular date. Our understanding was that the proto-

col would be the first item negotiated at the session.

Daryl, p. 9: The chief federal negotiator was angry. She had thought that everyone agreed
to do as she wanted. This is not how I remembered things, and I somehow doubt that it is

true.

p- 9: Though some have stated they believe the negotiations did not go well because we
were unsure of what we were negotiating, I do not believe this to be true. Our problem began
with the belief on the part of the federal representatives that we would negotiate on what they
had put forward at the class before the meeting.

e) What Will Be Disclosed in Advance

[If there are misunderstandings as to what disclosures and communications

are to be shared and by when, tensions will rise.]

Lee, p. 9: The Aboriginal group was also to contact me before or during Reading Week [16-23
February] to provide me with the name of the groups they represented and any other details

that needed to be amended in the document.

Percival, p. 5: Commitments to share information prior to the negotiations were not met

and follow-ups were ignored....

W. Roberts, p. 12: We had been given a protocol agreement by the federal side, but it did-
n’t fit with our proposed direction. Our team took time drafting what would be known as
Draft Two of the protocol agreements. We were aware of the fact that the federal team would
be angry that they only had a day to look over the protocol, but we felt that due to the cir-

cumstances it would suffice.
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Max, p. 10: Members of the federal team were given forewarning to expect [our document]
via e-mail [the night before the negotiations]. We found it very interesting that the members
of both crowns claimed not to have received that document, considering that our entire team
... received it by the same means and at the same time as it was sent to all other parties

involved.

B. The Negotiators

[Students found they needed to grow their own awareness and skills to be suc-
cessful negotiators. Individuals found that they must know themselves, learn
that everyone sees things differently, and learn as much as they can about
human beings. They learned that they must be able to separate their ego from
their role, take responsibility for their own feelings and behaviour, walk their
talk, practice, speak respectfully, try to see anothers point of view, watch and
listen, and be prepared to co-operate. As members of teams, they learned to
stay flexible, to find ways to allow each individuals strengths to be incorpo-
rated, and to expect both positive team synergies and intrateam conflict.]

1. It All Starts with Individuals

[Negotiation is a human process, and it all starts with individuals. Outcomes
depend on how the individuals involved think and behave—individuals as
negotiators, as members of teams, or as members of background groups.]

lo, p. 1: This is what I have learned above all: Each person involved in the process is responsi-
ble for the result. There are no individual heroes, only the occasional heroic act. As the old

saying goes, if one is not part of the solution, one is part of the problem.

While the subject-matter encompasses an outer world of ideas and practices, and while the
aim of multiparty conflict resolution is the restoration of harmony and co-operative action,

the process of conflict resolution itself takes place within and among individuals.

Optimist, p. 23: [W]hile negotiation involves the solutions to interests, it is people who
actually do the negotiations.... Individuals involved in negotiations can negatively or positive-

ly influence the entire process.
Percival, p. 15: Negotiations are only as effective as those negotiating.
p- 22: How one negotiates, and to a lesser extent, who negotiates, is critical.

Harrison, p. 7: I'm extremely curious as to the personality types that seem to make good

negotiators.
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Kim, p. 4: It is common knowledge of human psychology that we bring our personalities
and backgrounds to whatever tasks we perform, and consequently, whatever we learn through

those tasks, we incorporate into our personalities.

Percival, p. 9: We did not think through our decision of who would fulfil what role in our
team. We made the decision based on interests and desire instead of who would be the most
effective negotiator. If I have learned one thing from these negotiations, it is that who is sitting

at the table is critical to the effectiveness of the negotiation.

Daryl, p. 18: [SJome people do not have the appropriate personality to work as

negotiators.

Kim, p. 23: It also seemed that our personalities, as well as our positions, got in the

way of actual negotiations.

Carlos, p. 20: Discussions with Tom Molloy, both before and after the negotiation process,

indicated that interpersonal dynamics dictate the style and pace of negotiations.

a) Awareness and Attitudes

[Change at the individual level involves changing both what goes on in our
minds and in our behaviour. Changing what goes on in our minds begins
with awareness of ourselves and an attitudinal commitment to change. Then

we need to implement attitudinal change as behavioural change.]

i) Know Thyself

Percival, p. 11: [W]e should have paid equal attention to Professor Greschner’s assertion that
one of the most important things she learned from her negotiation experience was to “know
thyself.” From my limited experience, I think it is the most important piece of knowledge one

should have when entering negotiations.

Lee, p. 26: We are all only human and should remember our limitations while using our

strengths.

J. Colton, p. 19: I learned that it is important to know yourself and how you handle stress-
ful situations. A negotiator should be aware of the strengths and weaknesses of their personali-
ty. If a negotiator is emotional, he or she should know when to take a break or let someone
else take over for a while. If a negotiator is argumentative, he or she should focus on interests

rather than positions in the negotiations.
lo, p. 6: Know what you need in order to function, and find a way to get it.

Max, p. 26: [TThe simulation also taught me the importance of involving the right people
for the task at hand. For example, I believe that it has become obvious that to employ those
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who are likely to excel in the adversarial arena may not be a benefit in the context of multipar-
ty conflict resolution. That is because the days of positional bargaining in conflict resolution
are gone and a new type of advocate is required. That new type of negotiation is an art, and
like any other art, certain characteristics are essential in those who intend to engage in it suc-
cessfully: A willingness to learn must be coupled with a natural ability to stay calm and

focussed on the underlying interests at hand.
Lee, p. 19: Some individuals seemed easier to negotiate with than others.

lo, p. 18: We had seen our emotional reactions, and those of the other parties, and we are

now more aware of both our strengths and our weaknesses.

Optimist, p. 24: The negotiator’s personality is also a factor in this process. “[TThose who
are more reflective and who can recognize the innate complexities of situations tend to adopt a
noncompetitive approach.... [Those] who are able to develop trust, and who form good work-
ing relationships with others are likely to be most effective as co-operative negotiators.”56
Conversely, the highly competitive personality will not likely be able to achieve this objec-
tive.... It may be possible to sustain a style counter to one’s personality for a short period of
time; however, in long-term negotiations, this is unlikely.w The choice of negotiators becomes

a crucial factor.

Max, p. 7: The disparity of prior knowledge in the area had both disadvantages and advan-
tages.... [Tlhe disparity largely stunted our ability to engage in interest-based negotiation. In
contrast, I felt the disparity also created an advantage ... in that we came to the table with
much more than basic research could provide. Those of us with a strong background in the

area had instincts that could never have been created through the course of the seminar.

Lee, p. 2: I was concerned ... because I have a “fix it,” “get it done” personality. Aboriginal
issues are not going to be “fixed” or “done”; there is no easy way to deal with the problems
and no quick answers to resolve the issues that have been raised. Furthermore, First Nations
people do not want to be “fixed” or “dealt with.” The issues do not fall neatly into my style of

problem solving.

Alexander, p. 28: I realize I need to make sure things get done, and a lot of the time that

means doing it myself.

Annette, p. 3: My strengths are patience, life experience, hopefulness, a good listener, a

people person, a sense of humour.
W. Roberts, p. 28: I feel that approachable but firm is a good combination.

J. Colton, p. 21: I would have been more likely to compromise if I had been on the
federal side. I was beginning to doubt the federal argument because the Aboriginal team
was so compelling. I was more concerned about preserving harmony than the mandate of

the government.
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lo, p. 6: Know what triggers set you off, and watch that they don't interfere with your own

professionalism.

Alexander, p. 28: I often struggle with things, usually in my mind, until I know they have
been dealt with adequately. I need closure. This tapestry for me was not complete until the

moment | walked out of the door after dinner. With closure comes tranquillity.

Max, p. 2: The personal element leaves my experience laden with bias and assumption. I
have found it impossible to separate those biases and assumptions from the lessons that I

learned; it seems that even they have a place in discovering the self.

p- 32: [O]ur thoughts and ideas are largely products of circumstances, experience, and tem-
perament to such an extent that I was previously unaware. Only through awareness of that

influence are we ever in a position to take true ownership of our thoughts and ideas.

J. Colton, p. 21: I enjoyed the experience of drafting.... I was good at brainstorming new

words or phrases for the document.

Lee, p. 10: My experiences working in law firms with corporate documents provided me
... with the understanding of organizational issues that needed to be dealt with before negotia-

tions between parties could begin.
p- 22: I need to learn to listen more and judge less.
B. Larsen, p. 14: I need to work on how to respond to anger appropriately.
lo, p. 26: I need more patience and faith if I am to negotiate with others.
Lee, p. 22: I also need more confidence in the abilities that I do have.

lo, p. 27: [L]esson for me: Scrutinize myself closely to see when I get mired in one way of

thinking.

“['W]e let each other down; we didn’t do our interests well; we are all too adversarial.”
When I heard these things, I was not only surprised, I was ashamed, and I went into denial—
now as | read these words again, I realize that there is truth here. I hear the word “devotion” as

an answer—more hard work.

ii) Don’t Be Surprised by Internal Conflict

Harrison, p. 3: I'm pretty sure I've made a grave mistake. I want to learn, but not in that type
of environment. I feel as though I'm in way over my head. The more I talk about it, the more
I’'m feeling as though this is not going to be fun any more. Maybe I should just switch—I
don’t want to spend the next two months despising the experience. But then, again, I don’t

want to feel as though 'm copping out either. I am feeling really torn.
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p- 4: Maybe I should [switch teams]. What really bugs me is that I seem to be the only
person who is out of their comfort zone.... I am still really uneasy about this situation. Kind
of cliché, but I feel torn between what I want to do and what I should do. This is ridiculous; I
want this to be an enjoyable experience as well as an educational one. Ah, what to do, what
to do.

Percival, p. 2: I did not expect the class to be as practical (as opposed to theoretical) as it
turned out to be, and I never imagined that I would be asked to be so active in an area so far

out of my comfort zone.

Alexander, p. 19: I was also struggling with whether or not we as a federal team were right,
had we taken the right stances and made the right decisions. I began to look for answers as I

felt my personal integrity was at stake.

Optimist, p. 23: These kinds of conflicts necessitate good leadership.”

111) Learn as Much as You Can about Humans

Alexander, p. 19: I have learned ... that people will forget what you said, people will forget
what you did, but people will never forget how you made them feel.

Kim, pp. 15-16: I have a feeling that there will be a lot of hard feelings among students,
regardless of being told to leave all feelings at the door—and at the end of the day, it will be

these feelings that will be remembered.

lo, p. 7: Negotiation has much to do with saving face. And that face is all too human. It is
disappointing to me to think that human ego, partisanship, and grasping for power can over-

whelm the search for the good of the whole.

Janet, p. 7: | was amazed at Professor Greschner’s discussion on the restraining and manip-
ulating of emotions. I agree with her that a weeping negotiator may put a damper on things.
However, I do not think a person can be shut on and off like a light switch. She spoke of tears
as tools of negotiation rather than representing a deeper meaning. She somehow separated the
tears from the person and from issues. This defeats the purpose of the tears because it merely

reduces them to tactics.

W. Roberts, p. 27: Humour can play a strong role in negotiations. In the words of Mr.
Molloy, “It can diffuse a very tight situation.” We saw this with Mr. Trudeau in the video,
where he used sharp, sarcastic comments to topple the seriousness of the points advanced by
the Aboriginal people. This was a different type of humour than Mr. Molloy was speaking of,
but it still had a strong effect.

p- 5: However, in light of all this devastating [social] information and this giant burden of

the past between the Crown and Aboriginal people, Pierre Trudeau laughed. The denigrating
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nature of the sharp comments made by Pierre Trudeau to the Aboriginal representatives, who
had spoken in the language of hurt and sorrow, was intolerable. All of the factors that brought
these parties to the table were for nought. Mr. Trudeau disrespected the Aboriginal issues, and
also made a mockery of the Aboriginal’s prayer. The moment that these sarcastic comments
came out of his mouth, the negotiations in spirit had ended.... I feel that disrespecting the

Aboriginals as Mr. Trudeau did for the purpose of power and momentum is not acceptable.

iv) Learn That Everyone Sees It Differently

[One of the most dramatic lessons was how differently each person experiences
and interprets the same thing. We assume the other person sees it as we do.
But they don’t. We can’t imagine why they don’t “get it”; they think the same
of us. The result is constant carnage in trust and relationships. The only way

to know how another person sees it is to ask.]

Janet, p. 28: As I reflect back on this class, the only thing I can be sure of is that no one sees
things exactly the way I do. Each one of us perceives the world differently and therefore we
understand differently. If this is the case, then how can people with different cultural and spir-

itual beliefs ever find common ground?

lo, p. 26: The overall effect of the debriefing was to cause me to wonder how I manage to

function in a world where others see things so differently from me.

B. Larsen, p. 19: It’s funny how two people can look at exactly the same thing and come

away with two entirely different perspectives.

Lee, p. 21: During the debriefing session, it was interesting to note how different all our

perceptions were.

p- 18: During this process I have found it fascinating to see how people in the same meet-
ing and privy to the same information and documentation can have such different perceptions

and understanding of what happened.

p- 22: Often I felt as if my team saw me through very different eyes than I did. How one is

perceived can be very different from what one is trying to get across.

Alexander, p. 11: While caucusing, the Crown teams were able to look at the agreement. It
was so one-sided; it appeared more like a list of demands from hostage takers rather than a

basis for negotiations....

p- 21: This demonstrates that not every person’s understanding of a particular situation is

always the same.
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v) Be Able to Separate Your Ego from Your Role

W. Roberts, p. 25: When at the negotiating table, it is important to realize that you are in fact
representing a group, no matter how close your personal affiliation is. As the representative of
your group, you must reach goals. When reaching goals, it is important to focus on the task at
hand. If you leave the role to address other issues, you may become sidetracked and suffer the

consequences of poor results.

p- 16: Many of the negotiators began speaking in the first person and losing sight of
why they were at the table in the first place. If they revisited the discussion with Professor
Greschner, they would soon realize that one of the primary rules of a successful negotiation

had been broken: Always maintain the role you represent and do not take things personally.

Kim, p. 15: Agreements were difficult to come by—I sense much personal bias getting into

the negotiations.

p- 23: [I]t was very difficult to effectively negotiate. People were trying to protect their
image, their role, and perhaps their egos.... It seemed that everyone had to secure his or her
position and status first before venturing into any debate. The sides were not very sure about
their interests or values, and in order to make themselves feel good or to reaffirm those inter-

ests and values, they devalued the interests and values of the other side.

B. Larsen, p. 2: [O]ur ability to think things through together is based on the notion that
we can overcome limitations with our cognitive functions, and transcend personal differences
in order to engage on a purely abstract level of thought, where all we have is an exchange of
differing ideas that are completely removed from our individual personalities per se—or some

such rationalist approach.

Alexander, p. 25: Previous experience in other simulations had given me a respect for the
roles people must play. As the chief federal negotiator, I knew I was the leader of the federal
team, a prominent player in the entire negotiation process. When I changed to being [the
chief federal negotiator’s] sidekick, I knew she would have to fill this role and make the some-
times difficult decisions. My whole purpose was then to advise and support her at the table
while voicing my opinions to her behind closed doors. [The chief federal negotiator] and I

worked well together because we knew our roles and stood united.

Lee, p. 13: Having to step into the role of chief negotiator, I was very worried about the
outcome. In alternative dispute resolution one must learn a style of mediation—listening
without backing down, but compromising. My personality and style is much more of a dicta-
tor, especially when cornered and lacking in knowledge. I felt the biggest hurdle for me in
these negotiations was to be in control with a perceived level of understanding and compas-

sion without backing down from our position.
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b) Behaviour

[Awareness and attitudes are a first step, but what others see is behaviour.
Thus implementation and action are what count.]

i) Don’t “Give or Take Anything Personal”

[Fisher and Ury in Getting to Yes advocate separating the ‘person from the

e : . L .
position” as a cardinal rule of interest-based negotiation. ~ Students experi-
enced how difficult this is to do in practice.]

Daryl, p. 13: We were unable to separate the professional from the personal.

Harrison, p. 2: Never once did I ever dream that this simulation would be more than just
that—a simulation. I suppose I anticipated that each individual would be playing a role, not

acting out their own beliefs, but I was wrong—completely and utterly wrong.

Daryl, p. 6: Of particular significance to me was something the professor had said about
professionalism and the work we chose to undertake. Her view was that whatever type of work
we become involved in will affect us personally.... Whether this was true or not would
become clear to me by the end of the negotiation. The question is, can we truly separate our

professional self from our personal self?

p- 5: [D]isparaging remarks and personal confrontations [have no place] in multiparty con-

flict resolution....
p- 18: The negotiators must attempt not to take things personally.

W. Roberts, p. 25: In the negotiations, one of the most important rules is not to take any-
thing personally. At the table, whenever someone took a comment in a personal capacity, they
quickly departed from the issues and took more of a position-based argument. This movement

... seemed to promote petty power struggles.

When the effects of a personal comment or perception thereof are taken into account, it is
easy to see that it is also unproductive to give them. The important thing to note is the halt in
the progress that occurs. It is very unproductive to bring these types of comments into the

negotiation in any form, or time.

Percival, p. 13: The federal team walking away from the table was the best way to handle
the situation. Both teams needed to distance themselves ... because their personal feelings

were preventing them from negotiating effectively.

Alexander, p. 24: “Don't take anything personally and don’t give anything personal.” This
truism coined by W. Roberts is especially crucial for us in the profession of law. In private you

can hate anyone and everyone, but in public, under the microscope of negotiations, taking
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anything personally or attacking someone personally will undoubtedly create animosity. [Mr.]
Molloy says, “We usually managed to remain friendly, though, and always avoided insult and
60

blasphemy.” [Mr.] Molloy adds further, “Despite the pressures, the exhaustion, and the

. . .. . . . . 261
perennial differences of opinion at the table, we remained civil to each other until the end.

lo, p. 15: Lucky for me, my most emotional moment came when the chief federal negotia-
tor registered her complaint that I was being disrespectful, and I suddenly saw that she was
right. When another person is getting away with saying things that I am certain are incorrect
and unfair, I am prone to losing my manners and making a show of my disgust. Certainly this
is not productive, and I need to learn to see past the offensive behaviour to discover the key to
transforming it, rather than dissipating my emotional energy in a fruitless or even self-defeat-
ing way.

Daryl, p. 16: All the members at the table, including myself, were unable to achieve [the
separation of the personal from the professional]. As a result, frustrations rose and we were
then left arguing rather than negotiating. We were all so immersed in the argument that no
one seemed able to find a logical and persuasive way to overcome our conflicts. Although it
may appear impossible, one should attempt not to take things said at the table personally;
instead, negotiators should attempt to place themselves outside the negotiations. Negotiators
cannot, of course, physically separate themselves from the negotiations, but they can do so
within their own minds. If this perspective is used, negotiators can provide assistance during
the conflict rather than just contributing to the overwhelming urge to argue emphatically

without reason or logical purpose.

Lee, p. 21: In our initial class, a pact was made not to take these negotiations personally
and not to fling personal insults. I felt this pact was broken during the debriefing session and I

was discouraged.

i1) Emotions

Carlos, p. 13: We wanted to win, and it seemed as if we did not care how we won. Small, petty

victories were nonetheless victories.

B. Larsen, p. 14: There were aspects of anger I had forgotten about, such as the way it
stops/stultifies any progress from being made; how it may sometimes be a bluff, cannot be
maintained, and will eventually run its course; how others can help diffuse it by trying to
understand where the anger is coming from, using open-ended questions, reflecting back feel-
ings, reassuring the other person, trying to reframe the issue in a more positive light, and by
not judging.

W. Roberts, p. 4: [TThe importance of emotion should not be underestimated; at times,
showing anger or frustration is beneficial to the negotiation. I feel this is important, and there

should never be an artificial display of these emotions. They carry weight only if genuine.
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Janet, p. 29: It took so much energy to withhold my tears and anger throughout the entire
process. I don’t want to do that again. However, after discussing the experience with my moth-
er, she explained to me that this may actually be a strength and not a weakness. Maybe it is
my deep connection to the issues that will make it “real” for others. My challenge now is to

try to learn how to channel this emotion. I need to learn to articulate what I feel.

lo, p. 15: The emotional element of negotiation exhausts one’s energy as surely as the men-
tal effort to be constantly alert and focussed. The tasks seems to be that of monitoring, con-
taining, and channelling emotional energy so as to shape-shift it into a positive force driving

the movement towards the realization of goals—no mean feat.

p- 18: Our emotional distress can perhaps only be relieved by channelling the energy into
preparation—knowing our deepest concerns and values, knowing where our demands may be

less than fair, knowing where we will take our stand.

Janet, p. 28: [TThis class challenged my physical, emotional, and spiritual well-being. At
times I wanted to give up from either exhaustion or frustration, but I ended up staying

because of the team and because I wanted to see this project through.

iii) Take Responsibility for What You Think and Feel

Kim, p. 23: There was a lot of finger-pointing—you did this and you did not do that. It car-
ried over into the debriefing as well.

Harrison, p. 32: One thing that maybe could have changed with the debriefing was that in
order to avoid confrontational approaches and the brewing of hostilities, we could have pref-
aced our comments with the “I” word—*I felt like,” “I thought that,” “When this happened,
I felt as though.” I have always found that when you start with these types of phrases, it allows
freedom of expression without pigeon-holing the other parties or blaming them for your per-
sonal feelings. There is nothing worse than someone stating your intentions in the definitive
when they really are stating their perception of what your intentions were. The two can be

vastly different.

Percival, p. 10: I think I would have enjoyed the class discussions more if people owned the

ideas and insights they were sharing.

p- 23: When I find myself in an unworkable situation, I must identify what I can do to

make the situation better.

i) Walk Your Talk
Alexander: p. 28: Keep Your Integrity: In order to understand integrity, I need to define it. The

best definition I know is: “[T]o the extent that a person’s ethics and morality are integrated,
that person has integrity. To the extent that a person’s ethics and morality are not integrated,

. S .
that person lacks integrity.”  Basically, practise what you preach.
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I learned that although we need to play a specific role, we can never get away from our
individual characteristics. Unless someone is a good actor, pretending to be someone we are

not does not fool anyone. So don’t be a phoney.

Percival, p. 5: I believe it’s a matter of integrity to do things I say that I am going to do. I
think it’s sad that others do not.

lo, p. 1: It is not a matter of coming to an agreement and then starting to be partners in

governance; we are the start of the partnership.

Daryl, p. 15: The reason the professor’s approach worked was because she was able to gain
the respect of the class.... In short, when entering negotiations, the negotiators are better off
treating each other as equals, even if they are not, because it results in mutual respect for all

involved, and it is therefore more likely to bring about resolution.

v) Value Experience

Carlos, p. 21: Experience plays a large part ...

W. Roberts, p. 13: When the negotiations started, all three parties showed their nervous-
ness.... This is a point in the negotiations when experience and confidence would be invalu-

able assets.

Lee, p. 15: My lack of experience and knowledge were difficult for me not to feel frustrat-
ed about. I would not have been in a position negotiating for the federal government with so
little experience and knowledge. A lot of what I was saying was by feel and I was not at all

secure in my position.

Percival, p. 3: We spent little time ... addressing the process we were going to use to
attempt to resolve the conflict. While we knew from the outset that this would be a negotia-
tion ... I am not certain everyone had the same idea of what a negotiation entails.... In the
end, I am pretty confident that the topic of negotiations was irrelevant. It was through the
process of negotiating, and in the research of the topic to be negotiated, that I learned from

this experience.

J. Colton, p. 1: I learned about multiparty institutional conflict resolution from the guest
speakers, course readings, and the experience itself. Although the speakers and the readings
were excellent, the most important lessons came from the actual simulation.... My analysis of

what the experience taught me became clear during the process of writing this report.

Lee, p. 8: Meeting with Mr. Molloy was incredibly valuable.... I learned many things from
this meeting. When [ re-read parts of his book after the meeting, some of the answers seemed
to have been available in his book, but being able to ask him questions gave me first-hand

answers and understanding.

Kim, p. 25: I learned more during the actual negotiation session—the hands-on work. I
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did a substantial amount of research and read books.... However, the table was the foremost
teacher. It taught me skills, issues, history, psychology, and advocacy. Some of these things I

could not have learned straight from a textbook.

Max, p. 24: I have studied personality, conflict, and thought processes ad nauseum, but I
have only now come to truly appreciate the value in learning from sources other than books

and classroom instruction.

Janet, p. 27: [TThe simulation exercise was invaluable. It allowed the students to “experi-
ence” the lessons rather than have them described for us. We not only learned about the differ-
ent negotiation strategies, but we had the opportunity to exercise them. The simulation gave
us the opportunity to experience, to some extent, the realities of multiparty negotiations. We
were faced with many problems along the way and as a team we had to find ways to overcome
them. I am a believer in experiential learning and I think what we learned in this class was

“above and beyond” what we may have learned in a textbook.

Lee, p. 1: Going behind the table and experiencing a multiparty negotiation simulation
was one of the best ways to learn. In fact, it was one of the most valuable and memorable

experiences | have had in law school ... I will remember this class for years to come.

Harrison, p. 35: I have so much enjoyed the freedom in this class—in every respect. I have
enjoyed the openness to be able to chart the path of this course and share responsibility for its
direction. What a welcome change. I have found it very interesting and frustrating at the same
time in these past few years at law school that the most integrated knowledge I have gained
has come as a direct result of my previous experience ... either because I had first-hand experi-
ence dealing in certain matters, or else because I could directly relate it to some experience....
I have very little retention of any information that was learned in the abstract, without a prac-
tical base. That should be very concerning to the powers that be.... I cannot remember the

last time I saw someone learn to drive a vehicle by reading a book.

Max, p. 2: I believe, more strongly now than ever, that true knowledge cannot be given by
parents or educators, but that it must be encouraged to develop on its own. The understand-
ing that I presently hold with regard to the very nature of conflict and my reaction to dispute
was not easily achieved. It resulted from much personal reflection that at times seemed over-
whelming. I consider it so ironic that my present understanding is nothing that I had not
been told before. I have studied significantly in the area, but this individual experience has
brought more to my realm of true knowledge than any book or lecture ever has. Books and

lectures are incapable of conforming to my individual need and perspective.

vi) Watch and Listen

Daryl, p. 18: The people involved must show a willingness to listen and acknowledge each

other’s views.

. OCCASIONAL PAPER SERIES #01-04 .




100 . NEGOTIATING SYNERGIES

Annette, p. 29: It is essential to listen attentively to each other and acknowledge what is
being expressed. William Ury talks about listening being one of the simplest and most power-

ful methods for healing relationships.

Daryl, p. 2: I have come to the realization that if you watch what others do and say, then
you are likely to gain a fuller understanding of the issues than if you are immersed in the dis-

cussion.
Lee, p. 5: Perhaps by listening, almost between the words, I could learn significantly more.

Daryl, p. 8: I did find one part of the Elder’s discussion personally angering. The Elder
told us that he had suffered for a long period of time in his life as a result of being placed in a
residential school. He became an alcoholic, wandered without purpose, lacked education, and
generally could not find happiness. Many people state similar things about their lives. Often
one will hear, “If this had not happened, things would have been different.” I am not passive
to comments such as these and will not enable self-pity. In this situation, I found myself per-
sonally outraged, though, because I know so many people who overcame the same situation in
their lives. I think it also casts a bad shadow on a whole group of people for someone to show
themselves as a representative of a cultural group, and then state they cannot overcome what

has occurred in the past.

I believe my comment in class was, “He should just get over it.” The responses to my
comment bothered me somewhat. The professor stated later that some people just say things
to be heard; it is part of their healing. This bothered me, not because the professor was wrong,
but because I was so wrong. All I was really supposed to do was hear him and validate the way
he thought by acknowledging his pain, whether I agree with his statements or not. People say
things not to have someone solve their problems, but instead, just to be heard. This may seem
like a simple concept, but in negotiations I have come to believe it can become an invaluable
tool. One must realize that people say things during negotiations that do not require a

response, but instead an affirmation or an acknowledgement.

p- 15: The professor also showed a willingness to listen to the concerns of the students and
to take their concerns into account.... Often people speak simply to be heard, and even if you
totally disagree with what they are saying, they should be heard and acknowledged.
Negotiations are hindered when representatives refuse to discuss an issue to its logical conclu-
sion. Denying speaking rights [to individuals] to express their views, and therefore denying
them the right to have their views acknowledged, angers those with differing views and
destroys confidence in the negotiating process. A willingness to listen to others also shows

respect to people at the negotiation table.

lo, p. 11: One of the shortcomings of the talks yesterday was the lack of listening. This

seemed to be happening not only [across the table], but also to some extent within our own
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group, even though we were trying very hard to listen to each other. The problem was greatest
in the beginning, and up until the point where a neutral person (or should I say, a person who

was admirably capable of behaving in a neutral way) was accepted as the chair.

J. Colton, p. 22: I have learned to listen to victims. At the time, I thought I was listening,
but now I realize that I wasn’t. As they were speaking, I was thinking of arguments against
what they were saying. I have been trained to rebut rather than to listen. I will remember this

valuable lesson in my future as a legal professional.

p- 24: The theme of the importance of listening was threaded all the way through this
class. The Linklaters invited our class to listen to their stories. The negotiators wanted the
Main Table to understand and hear their interests. The students during the debriefing needed

the class to listen to their feelings.

Harrison, p. 23: [V]ery quickly, you can figure out who is reasonable and who is going to
be difficult to get through to. You can quickly assess who will be your ally and who will be an
impediment, and [the chief provincial negotiator] was definitely an ally. He was very reason-
able and easy to negotiate with, but at the same time, you knew that he had his own agenda to
preserve, and that was fine because you knew where he was coming from. He was very much
appreciated by my team, both for his rational approach as well as his ability to see both sides.
And [the chair] was awesome. Wow ... he was entirely neutral and he handled himself very

well.

vii) Don’t Dismiss Difference per se

Percival, p. 10: I think a better way of approaching the knowledge shared with us by the Elders
would have been to avoid value judgements altogether. Instead, we should have looked at how
their experiences shaped these perceptions and tried to understand where they were coming

from.

p- 24: [T]here is a need for negotiators who are able to respect the beliefs and traditions
of First Nations people without making value judgements when these beliefs contradict their

own.

viii) See Another’s Perspective

Daryl, p. 16: The willingness to listen also helps negotiators by allowing them to understand
the perspective of those who are speaking. The chief federal negotiator had shown disdain for
some of what the Aboriginal members had said, as did I, but our purpose was to understand
their perspective whether we agreed with them or not. Simply stated, we should attempt to
understand the perspectives of those with whom we are negotiating even if we disagree with
them, and this understanding can only be gained by listening and acknowledging the views of
those speaking.
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Percival, p. 9: An effective negotiator must be able to, and more importantly, willing to,

see things from the other’s perspective.

Daryl, p. 18: Negotiators must attempt to understand the perspectives of those they are
dealing with, even if they disagree with them.

lo, p. 3: [Plerhaps ... we who would seek peace have to move beyond our own concep-
tions of right and wrong and try to discover what the violator sees as right and wrong. We
have to understand his or her mind in order to have an effect, to reach the violator with per-
suasion that touches him or her specifically. The reaching into the mind of another is perhaps
the most difficult task precisely because it requires us to set aside the ego and acknowledge the

other as equal.

Harrison, p. 3: I certainly do not profess to know anything about Native culture, politics,
treaties or anything.... But that is exactly why I chose to be on this team. If there is one thing
first-year moots taught me, it’s that if you want to gain a wealth of knowledge about both
sides, argue the side you know least about, or are most opposed to.... Maybe [we should] all

switch sides.

p- 13: [T]his whole thing sure has been a stretch for me, but it’s also been such an incredi-
ble learning experience as well.... [W]hen you know nothing, it’s not hard to improve on that.
I have read everything I could get my hands on. 'm not sure that it has all stuck, but it sure

has helped me to soften my perspective toward Natives people.... I suspected that it might.

p- 14: [TThis has been a very positive experience so far and I'm very glad that I decided not
to switch teams. It just never fails—if you have a chance to argue the side that you most dis-
agree with, you gain a perspective that not only helps you in your understanding, but also

quite often changes your own perspective.

p- 22: I have learned so much from this exercise—not only the simulation, but everything,
and I was right. I have learned so much more from being on the Aboriginal team than had I
been on the Crown team. I am so very glad that I did not switch, although I still think it
would have been very interesting to have had everyone switch. Now that would have been

very different dynamics.

lo, p. 13: [W]e all seem to have chosen roles to play that dovetail with our own personal
styles. It makes me curious about the possibilities of a scenario in which people identify their

preferred roles, and are then asked to play their counterparts.

Percival, p. 19: I was somewhat disheartened by the hostile tone of debriefing. Many peo-
ple sought to justify their actions during the negotiations based on assertions of correctness. I
have spent a lot of time wondering why that is so. I was reminded of a time when I often did
the same thing. When I was younger and developing my own identity separate from my par-

ents, I was very righteous. My lack of confidence and certainty in my personal identity made
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it difficult for me to accept that people have different values. Because I was somewhat unsure
of myself, I became a militant promoter of what I thought was true and correct. I felt that if I
could get others to validate my values and beliefs, I would gain confidence in my identity. I do
not think I ever succeeded in having anyone validate my beliefs while I adopted a righteous
attitude. Interestingly, I realize that I only became comfortable with myself when I began to

listen and look for the value in other people’s beliefs.

lo, p. 13: I believe as individuals our group tended to take the view that because the feds
had tried to steamroller us in the beginning, the natural consequences would catch up to them
and show them the error of their ways. It sounds self-righteous, but if they were not able to
see themselves as we were seeing them, this was their mistake—if it cost them two and a half
hours of negotiating time to reach the point of beginning to work on a mutually acceptable
protocol, so be it. The lesson I see them needing to learn is the flip side of the lesson we need

to learn: listen/make explicit.

ix) Give the Benefit of the Doubt

Max, p. 24: Pam Marshall[’s]G3 ... analysis helps to explain how our disputes may have arisen.
From my perspective, the upset seemed to occur when the federal negotiating team realized
that we intended to question that which they had assumed. Furthermore, the Marshall analysis
helps to explain how the federal government has recently become subject to numerous
Aboriginal and treaty rights claims in Canada. Or, more accurately put, how those claims

failed to be put forward until today.

The allegations of bad faith are particularly telling in this method of analysis. I submit that
our rejection of the draft presented by the federal team was perhaps attributed to bad faith
because we disputed that which the other parties failed to see as a problem. Further, because
the unilateral decision making was not recognized as problematic, we were not regarded as
having cause to dispute. I additionally submit that our delinquency in preparing and submit-
ting our own proposal was perhaps considered an action of bad faith because the other teams

neglected to make a conscious effort to give us the benefit of the doubt.

x) Speak Respectfully
Annette, p. 7: The second day of the [constitutional] conference began with an Aboriginal
prayer and Trudeau asking the Elder if he was going to pray every morning. Trudeau said that
if that was the case, then everyone should pray to his own God. Then as an Elder was saying

his prayer, Trudeau interrupted loudly, saying the Lord’s prayer.

p- 8: I found this video quite different from Professor Greschner’s experience. It seemed
much more emotional, with a great deal of anger and animosity from all tables. Pierre Trudeau
was stubborn and disrespectful of the Aboriginal people. His interruption in the Aboriginal

prayer was very rude.
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W. Roberts, p. 6: The other result of Mr. Trudeau’s actions was that any ground
Aboriginals spent time building to support an issue or topic could be destroyed with one

sharply worded comment.

Daryl, p. 2: I will not speak until the debate lends itself to a formulated idea within my
own mind as to the proper approach. I generally try to offer a solution at that point. There are
a couple of reasons for this approach. First, my upbringing lends me to not state things “off-
the-cuft” as often these remarks are taken the wrong way, or they are in serious error. Often
such remarks cannot be taken back, and most people will not allow another person to change
their mind. Second, I have come to the realization that the person who does not speak until
they are fully capable of articulating everything they want to say is usually given more defer-
ence and credited with more intelligence than those who argue emphatically for their own
view without ever really saying much. I do not view others as wrong who do not act similarly.
Logic, however, suggests that the above would be the best way to negotiate. It shows confi-

dence, gains admiration, and generally people appreciate what the speaker has to say.

p- 9: [The chief federal negotiator’s] contempt should have been kept to herself. This is
why you should fully understand what you are trying to achieve and know how to articulate it

before you speak.

Harrison, p. 21: I know that situations happen in everyday life and if [people] show up
spitting fire ... they will get absolutely nowhere, and will lose all respect from the other

parties.

Daryl, p. 17: She later confessed that this was inappropriate and that she would rather not
have spoken the way she did. My response is simply, “too late.” As stated earlier ... people
generally will not allow you to take back something after you have said it. A person in negotia-

tions should therefore undertake to speak thoughtfully, carefully, and respectfully.

Percival, p. 23: I am proud of the way I handle myself when working with individuals with
very different perspectives from my own. In the past, I have often fought to have these people
see things from my point of view. The result was always frustration. This time around, I tried
to see things from their point of view. This allowed me to propose ideas that were suitable to
all of us. At other times, because I had expressed my concerns in a respectful manner, they
were at least listened to before being dismissed. Though I was frustrated sometimes, I do not
feel that it disrupted our relationship or prevented us from continuing to work with one

another.

p- 6: I made a conscious effort not to dominate group discussions and only spoke when I
felt that my perspective would add a level of depth to the issues being discussed, provide
something new, or when I did not understand something. I believe others in the group with
dominant personalities also tried to ensure the discussions were balanced. I think this achieved

a certain amount of trust among all involved.

. CENTRE FOR THE STUDY OF CO-OPERATIVES .




PART ONE: LESSONS . 105

xi) Be Prepared to Collaborate

Percival, p. 23: An effective negotiator is one who can see all sides of an issue and can find a

solution that satisfies the interests of all parties involved.

Carlos, p. 21: In discussing the simulation at the wind-up dinner, [Mr. Mitchell’s spouse]
made an interesting observation. She believed that the move away from positional-based ne-
gotiations towards interest-based negotiations was directly related to the increased involve-
ment of women in the negotiation process. I am inclined to agree with her. There is much
less “macho” posturing involved in interest-based talks. Excluding the chair and the two
observers, our simulation involved ten females and only three males, yet the arguments were

extremely position based. I cannot account for this paradox.

Janet, p. 5: I would like to see more men join us. Why are they not taking this class? Now

if it were mostly men in the class, would they even think of the imbalance?

Daryl, p. 18: Attempt to use a more feminist approach to negotiations. Patriarchal

approaches are most likely going to be taken as an attempt to dictate.

Max, p. 13: In addition to the need for control, I also first attributed the fact of the self-
appointment to an acceptance of the patriarchal and paternalistic system in which we operate.
I think [the chief federal negotiator’s] acceptance of that existing system took all of us on the
Aboriginal team somewhat by surprise. We had envisioned a talking and sharing circle as
being the ultimate in procedure. We felt that by openly sharing and communicating, our
negotiations would necessarily become interest based. The rock ... was intended to prevent
interruption and assist grounding in the interests with which we were concerned. Our ideal

procedure never materialized; the influence of patriarchy and paternalism was far too strong.

B. Larsen, p. 2: Views were expressed about disengaging from conflict immediately after
... and “forgetting about it.”... It comes from theories with respect to male sports, such as
football, where men beat each other to pieces and then buy each other drinks afterwards,
which makes them adept at business, where “professionals” meet and engage in work that
often becomes adversarial, and then “get over it” immediately after the meeting. This is
referred to as the “male model” of business behaviour and stems from the tendency of men to
separate, unlike women, who are more prone to connect. The male model can be found
around the world everyday in boardrooms, bars, and probably in bedrooms too. In most cases,
it is the standard modus operandi of professionals; indeed, if it were not, the professional

would not last in the average workplace for very long. However, it is not the only way....

[A] female model of conduct is emerging that is based more on connecting and communi-
cating. This refers to the phenomenon of discussing our differences in more detail and depth
until we find a way to mend the strained relationship. It is similar to a debriefing session

where, after a tense meeting, you sit down over coffee or tea and talk honestly to each other in
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a real, authentic manner about what just happened. And you continue to speak openly with

each other until you both feel comfortable again.

Daryl, p. 3: We began the first class on what could be described as a decidedly feminist
adventure. The professor asked the students what they would like to do as a topic. I was cer-
tain that this was in error. A patriarchal society requires leadership. Our society requires some-
one to enter the room and tell everyone this is what you will do or not do. My original
thoughts were, no doubt, sexist in the sense that to not follow the prescribed and long-used

approach was, in my view, in error.

p- 15: The first thing to acknowledge is that the professor in the beginning of the class
treated the class in a feminist manner. She allowed the class to take on the issue it chose and
this approach worked well. During the actual negotiations, the centre of the negotiations took
on a patriarchal approach when the chair decided to dictate to all members the issues and the
documents to be negotiated. The professor’s approach worked well, while the chief federal

negotiator’s approach did not work.

p- 9: As was seen in the negotiations for our topic, the class trusted the centre of the nego-

tiations, the professor.

lo, p. 13: A blessing on our [Aboriginal] group is the devotion of many of our members to
the feminine ethic. It informed our relations with each other as well as our approach to our
task. This strong force was at work balancing the more masculine ethic that appeared to move
the other parties. In the end, when Carlos took over as chair (bringing neutrality and respect
into the process), the balance that was achieved allowed a flow to begin. Where there had been
a raging whirlpool, locking us into a spiral of confusion, a channel appeared, and we became

possessed once again of our respective powers.

2. As Members of Teams

[Individuals in multiparty negotiations work in the context of groups—
negotiating teams and background groups to whom the negotiating teams are
accountable. The values of the group influence individuals. Thus a negotiator
who knows the values (culture) of the relevant groups has a better opportunity
to anticipate and influence group behaviours.]

a) Attitudes and Awareness: Understanding Cultural Differences

[The maxims “know thyself” and “know as much as you can about the other
party” from the individual level translate at the group level to “know your
culture” and “know as much as you can about the other cultures.” In this case,

the dominant cultures involved were Euro-Canadian and Aboriginal.]
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Carlos, p. 25: [Understanding] cultural differences play a large part in achieving success in

negotiations.

Daryl, p. 18: Depending on the culture one originates from, one may be more or less con-
frontational. This is no doubt also a result of upbringing. This is quite simply another reason

for attempting to understand those you are attempting to negotiate with.

Optimist, p. 25: Cultural differences manifest themselves in a multitude of ways; however,
the concept of time is particular divisive. Of all cultural features, “[t]he concept of time is
among the most insidious. It is ever-present, unconscious, and formative. It shapes two subjec-
tive features of negotiating behaviour: timing, the judgement of the right moment for the per-
formance of a given action; and tempo, the sense of the appropriate rate of progress or transi-
tion from one move to the next. In the absence of shared conventions, crosscultural differences
in assumptions about time can raise the problem of co-ordination in acute form and can fur-
ther constitute a recurrent source of negotiating confusions.”” ... [Pleople from different cul-
tures not only speak different languages, but, what is possibly more important, inhabit differ-

”65
ent sensory worlds.

p- 26: North Americans respect time, are time conscious, and believe in “appearing for
meetings on time, being sensitive to not waste the time of other people and in general believe
that faster is better.”” Being late devalues time and therefore devalues the party affected and
may be viewed at the very least as discourteous and may even be interpreted as a power strate-
gy during negotiation. Time does not hold this prized place for other cultures ... who focus

« . . 3,67
on the task, regardless of the amount of time it takes.

p- 24: The North American culture historically supports a positional, competitive negotia-

tion style as opposed to an interest-based, co-operative approach.

Percival, p. 7: [T]The Crown team discussed ... [how we would handle the fact] that the
First Nations team would likely request that the negotiation be opened with a prayer. One
person said that she did not want to stand during any prayers and that she felt it was disre-
spectful to her to ask her to do so. We also discussed the protocol we should ask for to ensure
that our dignitaries were treated with respect. I was disheartened by our group’s inability to

draw a link between having respect for others and receiving it ourselves.

Janet, p. 7: I believe she spoke in an honest manner by telling us how it really is, from her
perspective anyway. However, this is only one side of a story that has many sides.... By telling
this story, I felt she was enforcing the stereotype of the “emotionally unrestrained and undiplo-

matic Indian.” Being one, I guess I kind of pick up on these things.

W. Roberts, p. 9: I believe that if we are to provide proper legal assistance for Aboriginal
people, it is important that we learn about cultural and spiritual aspects. We must know the

ways of the Aboriginal people so that we can respect their culture and spirituality as we try to
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understand the situations that we are involved in. This effort to understand and help is to be
balanced with the respect for the Elders, who will communicate the results that they want us

to achieve.

Alexander, p. 24: In speaking about negotiating land claim agreements, [Mr.] Molloy indi-

.. . . .. 68
cates trust and appreciation of cultures as the basis for any resolution at a negotiating table.

Janet, p. 20: We also wanted to explain to the federal and provincial teams that our per-
spectives not only have a place in the substantive areas of the negotiation but also a place in

the process of negotiating.

b) Behaviour

[In groups, as with individuals, behaviour is what others see and interpret
and it is therefore an immediate force in negotiations.]

i) Separate Group Ego from the Task at Hand

Carlos, p. 8: We were actually trying to impose our values upon the group. What they seemed
to want was to allow as many people as possible to participate—to empower them. In the final
analysis, what did it really matter to us who chaired the meetings? If it was, as we said, a posi-
tion of no influence, we should have been content to allow anybody and everybody to take a
turn. I think we just did not want to be seen backing down from a position taken so early in

the negotiations; we did not want to lose face.

J. Colton, p.19: Participants should stay focussed on the reasons why they are at the table.

ii) Be Open to Change

lo, pp. 16-17: One of the frustrating aspects of the negotiations was the sense that the federal
party was clinging to the spirit of an age past and refusing to embrace the spirit of the present.
Despite protestations, the retention of control seemed (to us) to be the principal interest of the
feds: a threshold was open to them, yet they balked at passing through. A fair future lies on
the other side of the threshold, in a world unlike the one we know now. Our side, too, has its
problems with entering that other world. My biggest concern is that we are afraid to give up
the sense of security, such as it is, that comes with [a dependent] relationship. It is going to be
hard to make a sound and convincing argument for a trilateral partnership until we can argue
without reference to what is a position of inherent inequality. In this we are like the feds,
resisting the forward momentum out of a fear of being responsible for a future state that we

cannot predict.

p- 12: For all three groups, acting out our roles according to the rigid rules of the
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Canadian politico-legal system is problematic: we are afraid to catch our sleeves in the machin-
ery, and so we try to keep a safe distance; we are afraid to stray from the safety of the pre-

scribed and approved, and so we resist the beckoning of the creative impulse.

p. 16: My group had to back away from an instinctive mistrust in order to allow the
provincial team to play mediator between our group and the feds. So long as we focussed our
attention on the behaviour of the federal party, so long were we blind to the possibility of
aligning ourselves with the province. We both had interests that were being frustrated by the

feds, yet we were not easily available to be moved in that direction.

B. Larsen, p. 21: The negotiations our class engaged in are part of what Minow refers to as
“[glroping for legal responses,” or “an effort to embrace or renew the commitment to replace
violence with words and terror with fairness.”” This is an enormous and worthwhile goal.
Minow informs us what is required in the journey of making such an effort of replacement:
“remarkable personal strength ... and a capacity to transform the impulse for revenge into a

. 70
search for something larger.”

It is clear that, as a society, we need to face our fears and conflicts and try to transform
them into something greater. But pain and suffering tend to lead people to vengeance, and
transforming this need for revenge into something greater takes strength and patience and

courage.

iii) Let Everyone Contribute; Use the Resources in the Room

Alexander, p. 30: I discovered that everyone involved had something to add to the overall fin-
ished product.

J. Colton, p. 21: I felt comfortable observing and listening during the negotiations. I am a
good judge of character and have always been sensitive to body language. I was able to sense

the students who would be most open to compromise in backroom discussions.

I liked the challenge of finding mutually agreeable solutions. Since the federal and
Aboriginal team positions were so polarized, the province was left to bring the parties together.
It was very rewarding work. As a provincial representative, I felt accepted and trusted by the

teams.

c) The Team

[Negotiations are done by teams, which means both the synergies of co-opera-
tion and additional conflict in the form of intrateam conflict. How teams
work rogether to maximize the synergies and resolve the conflicts has a signifi-
cant effect on the outcome of the negotiations.]
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i) Positive Synergies

[In the words of the old nursery rhyme, “when [it] was good,
[it] was very, very good.”]

Annette, p. 30: We must work together as a team. Our collective power is critical in bringing
out interests, and the support from group members strengthens each individual. Together we

can express more.

Lee, p. 7: It was interesting to observe the dynamics of having so many leaders in one
group. Alexander, Percival, Kim, and I all have strong personalities and tend to be in leader-
ship positions. Having four such personalities in one group created a situation for potential
conflict; instead it became one of give and take.... Each individual’s style of negotiating
emerged. We all “negotiated” our position on the team. I have a great appreciation for those
with quieter styles who listen first and speak after some thought. Because these people are
heard from on fewer occasions, I believe their words carry more weight. Often, it is their

words that provided us with the easiest solutions.

Percival, p. 14: Despite the fact that the first day of negotiations was challenging, the feder-
al Crown team worked well together, with everyone sharing their ideas and concerns freely.
Action was only taken after a decision was reached by consensus to do so. Everyone was also
very conscious of their roles and spoke openly about how it made them feel representing one

position or another.

Denise, p. 17: Some of the others had a decisive advantage with respect to knowledge,
whether it was a result of their roots, their experiences, their education, or their circumstances.
Our team was fortunate to have had such expertise and it led to a very informative and well-

organized presentation of the issues in the negotiations.

Annette, p. 18: I felt as though we were working very well as a team. As I looked around
and listened, I found myself seeing different strengths in each of us in our group. lo was a
deep thinker and whenever she spoke it was very insightful. She was very knowledgeable about
Aboriginal issues and treaties. Harrison was very efficient and had done a lot of written work
for our group. She was energetic and open-minded. Denise was a person with strong convic-
tions and was very supportive. She had done a lot of research.... Janet was passionate and
extremely helpful in providing materials for us to read from the FSIN.... [S]he seemed to really
understand the Aboriginal issues. W. Roberts was a very easy-going person but had strong con-
victions. He reminded us of the importance of interest-based problem solving in our simula-

tion. B. Larsen was full of energy.... Max was intense and well-spoken.

Harrison, p. 9: I sensed at this meeting that we were starting to get more comfortable with
each other as a team, but obviously no one wanted to step on anyone’s toes, so it was a bit

frustrating trying to make any decisions.... [W]e agreed to keep any and all information that
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anyone got on Denise’s shelf in the library and only to keep it out for two hours when we

were reading any of it.

p- 9: [Our Elder] has been amazing.... [S]he either knows or can access all the information
we could possibly need.... I was at the library this evening looking through the information
on [our team’s] shelf. Quite a way to spend a Valentine’s, I must say. Oh well, such is life.

There was a LOT of information there—I could hardly stop reading, it was all so fascinating.

[Our Elder] had a whole box of stuff and Io had placed a full file of information.

p- 13: We sure have bonded well as a team. We worked very well together, even if not
everyone pulled his or her weight. In the end, though, it didn't bother me that much since I

would rather do the work myself and make sure that it gets done the way I want it to.

Janet, p. 8: Our team met today to discuss how we should prepare for the negotiations.
Everyone was prepared and immediately we asked questions; we learned from and guided one

another. Everyone had something to offer the group; this team is going to be awesome.

B. Larsen was familiar with current self-government negotiations. She had gathered
research from the FSIN’s treaty office. lo and Max were knowledgeable about treaty issues and
history. Harrison told us she had no information to offer, but this was not true. She came to
the meeting with a list of recommended books. She had finished reading at least three of the
assigned textbooks for the class and was halfway through another.

I talked about current First Nations’ governance in Saskatchewan. I explained how the
Federation of Saskatchewan Indian Nations was structured and how each band was represent-
ed in the FSIN. When all of this information was brought together we admired the power-

house we had created.

p- 16: I could not believe the amount of preparation that my team members put into this.
It was great and I was proud of their hard work, their interest, and their dedication. I never

dreamed that there were non-Aboriginal people who would take this simulation as seriously as

I did.

p- 28: I believe it was fate that brought the Aboriginal team together. We fit together like a
puzzle. Each person had so much information to share. Without even planning it, we support-
ed and guided one another through the entire process. I think we all felt that rare and special

connection. I am grateful for this opportunity.

p- 31: This year I was lucky to work with a team that gave hugs and provided emotional

support. If it was not for them, I may have thrown that stone.

Max, p. 4: Much information was shared among the group, and it seemed that almost
everyone had something to contribute.... As a group we held several meetings in which we
discussed our findings and identified areas in need of further work. The preparatory stages

were, in fact, so involved that we quite often made time to assist each other in smaller, less
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formal groups. Those meetings were seldom planned but occurred at random. They were com-
pelled by our recognition of the ambit and depth of the subject-matter with which we were
dealing.

p- 32: This class has reinforced my belief in the prospect for collaboration to produce the

most desirable results.

lo, p. 14: [O]ur group’s emotional component created much cohesiveness for us. I felt this
was the source of our strength every bit as much as was our intellectual appreciation of the

issues....

p. 21: Our group met from 2:30 till 5:00. We were more focussed this time, and better able
to test our ideas against our perceptions of the process and the parties. As always, I am amazed
at the egalitarian ethic of this group. We are working better and better together. While I had
previously interpreted our interactions as searching for a leader on some level, at this meeting I
became comfortable with the fact that we are all looking to each other for guidance, and for
“moments of leadership” depending on each person’s unique ability to contribute. The pleas-
ure of being with this group makes up for the frustrations of dealing with the other team, and

it is certainly a learning experience. It is messy, but it works.

Through our discussions I have had a wonderful opportunity to hear what others really
feel about the negotiation process: each person brings forth something from within, and the
result is a whole. I believe what we have is respect, and I hope we will be able to infuse tomor-

row’s process with that quality.

Janet, p. 25: I was not looking forward to the potluck tonight. I was emotionally drained
and I wanted nothing more to do with some of these people. However, once I arrived at [the
house] I felt immediately at ease. My fellow classmates greeted me at the door with open arms

and warm smiles. I smiled back and I could already feel my body loosening up.

Max, p. 8: Thle] experience has left me with a newly found confidence in teamwork that I
consider invaluable. Prior to this seminar, | had been quite reluctant to work in group settings.
I consider that reluctance attributable to: distrust in group members to produce an end result
at a level that I can have pride in; discomfort with voicing my ideas, as opposed to acting on
them independently; and concerns regarding equitable workloads. This experience has brought
those concerns to an end: the resulting preparedness of the group as a whole was much greater
than any one of us could have achieved on our own because of the unique perspective present-
ed by the individual team members. I was not only comfortable giving voice to my ideas, but
felt compelled to do so for the good of the group.... For these reasons I feel so fortunate to
have had the opportunity to work with the individuals in my group. Their dedication to the
experience and their interest in the outcome have given me a new sense of awareness with
regard to my ability to contribute in a group setting. Without them, my prior beliefs would
undoubtedly have held and certainly affected my career.
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ii) Intrateam Conflict

[... and when [it] was bad [it] was horrid.” Though intrateam conflict is
normal and inevitable, students found it exhausting and often frustrating.
How much energy intrateam conflict absorbs, and how satisfied team mem-
bers feel with outcomes, have a significant influence on the performance of the
team at the negotiating table.]

Percival, p. 8: In hindsight, the fact that only two people in the group met with Mr. Molloy
and that not all of us had participated in a mock negotiation was problematic. In any group
situation, control of information is usually linked with power. While I do not want to suggest
that anyone in the group intended to exclude others from decisions and discussion, I do think
more deference was paid to the opinions of those people than perhaps should have been.
“Because Tom said so” was an effective mechanism to shut down discussion and achieve con-
sensus within our group. Interestingly, that did not work at all in the actual negotiations. This
left us struggling to justify our positions at the table because we did not understand their

motivations.

Daryl, p. 10: I had originally attempted to become the chief federal negotiator, but failed
in that attempt. None of the other Crown members were from Saskatchewan, and none had
specific knowledge about issues within Saskatchewan to the extent that I do. I felt at that
point I should take on the provincial perspective, though by nature and as a result of past

experience, I believe I would have been most suited as the central figure of negotiations.

p- 9: Had [the chief federal negotiator] stated before the meeting that she believed we had
all agreed to the document, I would have told her that I did not think I had agreed, or that
the Aboriginal representatives had either.

p- 10: I as chief provincial negotiator ... suggested that as Crown negotiator I could take
on the position as chair. This would have helped the negotiations I felt.... Unfortunately for
all involved, this attempt by the province failed as the federal representatives denied it as a

possibility, although the Aboriginal representatives were for the idea.

Alexander, p. 13: As for the Crown, the team dynamics were showing some strain. [One
member] was becoming too much of a wild card and a loose canon, while [two of us] were
having big disagreements on a number of fronts with [a fourth member]. [The chief negotia-
tor] I learned from another member had lost a lot of credibility at the negotiating table. Upon
hearing that, I resolved to become the hard-nosed federal person at the table. I hoped that by
doing so it would take some of the pressure off Lee, who after all was the chief federal nego-

tiator.

p- 14: [OJur wild card failed to show up and the rift between [the fourth member] and

[the chief federal negotiator and myself] was growing.
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p. 17: During that [Day Two] caucus, the federal team talked about its position on each
tabled item and decided on a stance. By this time, the provincial team was already on their
own; they had been presenting perspectives at the negotiation table that we had not seen
before. Too bad [the wild card] had not shown up to any of our meetings (except the first one)
or attempted to contact any of us on the Crown team. I think that the provincial team was

now seen as a liability for the federal team.

Percival, p. 12: The provincial chief negotiator effectively distanced himself from the feder-
al Crown team enough to regain the trust of the First Nations team. He was able to act as a
go-between for the two conflicting sides and present ideas that helped facilitate the continua-

tion of negotiations after the federal team walked out.

While the provincial chief negotiator’s actions helped rebuild his relationship with the First
Nations team, it left the federal Crown feeling betrayed and other members of the provincial
team feeling left out. His actions were carried out independently, without discussion with the
other provincial team members. The Crown team had agreed to present a united front in these
negotiations at a meeting he did not attend. It was felt that he acted without the appropriate
authority. His failure to participate in group decision making and to defer to them caused a
significant amount of tension. The federal team felt that his failure to support them caused

them to lose face in the negotiations.

Kim, p. 19: [A]s we started going through the actual document, I, as a representative of
the province, felt insulted. The first part was actually spent going back and forth between the
federal government and the Aboriginal side. The province was completely ignored as to

whether it agreed with a particular clause.... Overall, there was no provincial input.

Percival, p. 14: [Day One, the federal team worked well together]. But that was not the
case on the second day of negotiations. I imagine most people will be saying that the second
day of negotiations was much better than the first, but I would have to disagree. My experi-

ence on the second day left me frustrated and disheartened.

pp- 15-18: At the end of the first day of negotiations, there was a suggestion that we sched-
ule regular breaks for caucus meetings. When I suggested this on the second day of negotia-
tions, the idea was quickly dismissed. It was apparent that the group’s main focus was to get
through as much of the document as possible and to achieve an agreement. I wish I had been
more persistent. In the end we caucused once. The break was not sufficient. Everyone at the
table needed the opportunity to reflect on what was happening. Despite the air of nicety and
co-operation on the second day, positions became further entrenched. Had the teams separat-
ed more frequently, perhaps this entrenchment would not have occurred. The breaks would

have provided an opportunity for the teams to evaluate the process.

That being said, I am not confident that more breaks would have corrected the federal
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Crown team’s positional focus. In the one break we did have, the federal Crown team was not
prepared to discuss our interests or motivations. I tried to have the team stand away from their
positions and look at how they were negotiating. When I refused to take a positional perspec-
tive during the caucus, I was ignored. My teammates saw the caucus as an opportunity to reas-
sure themselves that their positions were correct. I thought it quite telling that our meeting
lasted less than half an hour, while the other two teams took a considerably longer period of

time....

I was extremely frustrated by my federal Crown teammates when we returned to the nego-
tiations after the caucus. They completely excluded me from the negotiation process. We had
decided as a team that my role would be that of chief of staff for both the provincial and fed-
eral teams. My responsibility was to ensure that the team was working well together, that no
one was acting independently outside the range of authority given to that person by the
group, and that the negotiators were representing their respective interests accurately and effec-
tively. In essence, the team agreed that I was the boss. However, when I had some concerns
about the language used and the respect shown to the First Nations team first during the self-
government discussion and later, the discussion about certainty, I was ignored. My repeated
requests to caucus were ignored. An attempt by my provincial teammates to get the federal
negotiators to respect my request was also dismissed. This effectively excluded me from the

negotiations and frustrated me to no end.

p. 18: I heard the federal negotiators say ... that the federal government did not believe
that the treaties were sacred and that there is no inherent right to self-government. It was on
this point that I felt the federal negotiators allowed their personal feelings on the matter to
dictate how they would negotiate. My role as chief of staff was to prevent that from happening
and to point out that they were not acting appropriately. I was not allowed to fulfil that role as

a result of the actions of my fellow teammates.

Daryl, p. 13: The one point where I could have aided was when I asked to conference with
the federal negotiating team. The team denied this request and instead stated there was no rea-
son to leave the table. This only added to my frustration, as I knew that if given a chance at

that point I could have persuaded at least one of the federal negotiators.

Alexander, p. 25: Professor Greschner talked about not having an enemy on your team. I
think that goes hand in hand with knowing your role.... The enemy on our team was [one
member] because she tried to control things beyond her reach. She became the enemy on our
team not because she had a difference of opinion, but because she never understood her role.
Tom Molloy shed some light on this topic when he explained that the associate chief negotia-

tor working with him understood what she could do.”

Harrison, p. 10: [W]ell, our team was supposed to meet today but only four of us showed

up. Not impressive. I was somewhat frustrated to say the least, especially since the four of us
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agreed that we had all discussed it the week prior and agreed to meet.... If that wasn't bad
enough, we still have not received any e-mail from [our colleague] regarding our roles, which
was supposed to have happened last weekend. I am starting to get very annoyed since I for one
would like to prepare, especially during the break. I feel as though our team is starting to frag-

ment, even before it has had a chance to solidify.

p- 15: February 19: I am concerned that [our colleague] still has not e-mailed us out a list
of what our roles will be. I am beyond the point of frustration. Not only do we need the list
ourselves as a team, but also [the federal civil servant] e-mailed all of us on Friday, requesting
the roles that we are playing so that they can do their own homework before negotiations. I
feel like e-mailing him back and just acknowledging his e-mail at least, but I think that that
should be coming from our chief negotiator and we don’t have a clue who that is yet. I think
that we can stall a few more days, but to go more than that is pretty inconsiderate as far as 'm

concerned.

p. 17: February 24: I'm feeling really badly that we have yet to e-mail anything to the other
team; it seems a matter of common courtesy in my opinion. Obviously the rest of the group

isn’t worrying about it, so maybe I shouldn' either, but I do not agree with it.

p- 20: February 28: I'm feeling kind of badly that we are only getting the Crown our proto-

col agreement tonight. Hopefully they get it before we meet tomorrow.
p- 23: I don’t get this late business.

p- 32: [W]hat bothered me more was that it was very difficult to get anyone to get any-
thing done outside of class time. And not only that, it was difficult to get anything done in a
timely fashion. The break has been blamed a lot for the reason why we didn’t get the protocol
agreement to the Crown more quickly, but I'm really not convinced that it would have hap-

pened any sooner even without the break having been in the way.

W. Roberts, p. 17: The Aboriginal team met ... to go over some of the strategies and top-
ics for the second day of negotiations. The group meeting started out with a little venting

about the negotiators for the federal team.

The members of the Aboriginal team seemed to be concerned and frustrated because they
felt the federal negotiators were bringing personal feelings to the table when handling issues.
This talk continued for some time. I listened for half an hour and then decided that I should
try to move the group on. I agreed with the suggestions that the federal team was letting some
rather frustrating personal quirks disrupt the flow of the negotiations. I immediately posed the
question, what are we going to do about it? Our group had pinpointed what they felt was a
major obstacle to progress, so I thought we should come up with actions and strategies to get

around it. The question was indirectly ignored.

p. 18: It seemed that each person in my negotiating group had a distinct set of personal
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feelings to address. It was very interesting to listen to each person’s insecurities and personality
quirks come to the surface.... The one thing that our group seemingly didn’t talk about for
the first half hour was progress.

This was a point of frustration for me in the Aboriginal group sessions. The Aboriginal
team was doing the very thing that we were accusing the federal team of doing. Any strategy
or definition of topics that the Aboriginal team managed to deal with came from the smatter-
ings that the group agreed on between complaints. I am not saying this to criticize the
Aboriginal group. This was a good group that worked hard and had good ideas. The problem
was that most people seemed to get along too well. I think that maybe members with less in

common would help us to focus more on the negotiations.

C. Energies Spinning

[Each multiparty negotiation is unique, but each is a fluid dynamic of shifi-
ing forces. Energies Spinning identifies some of the forces that negotiators can
expect—power imbalances, emotions, slow progress, mistrust, setbacks, unpre-
dictable outcomes—and offers ideas as to how negotiators can respond to
influence the dynamic—speaking, caucuses, informal talks, and risk and

surprise to shift momentum.]

a) Forces That Will Be Present

Annette, p. 21: [W]hy would we think that real multiparty conflict resolution would be easy!
We heard from Professor Greschner that the Charlottetown talks were lengthy and tedious.
The video we saw showed us the reality of emotions and the struggle for power, and Bob
Mitchell talked about falling into positional bargaining. I think that all these occurrences

happened in our simulation.

i) Things Take Time
J. Colton, p. 19: Multiparty negotiations are very time consuming,.

Annette, p. 29: The amount of time from the beginning of preparations to the debriefing
is enormous. This is because of the co-ordination of the multiple parties involved, and all the

other complexities. Tom Molloy said the Nisga’a had been negotiating for twenty-one years.”

B. Larsen, p. 16: Reaching consensus takes time, as evidenced by the various processes we

have been through in this class.

J. Colton, p. 13: [The provincial representatives] ... discussed the tabled sections and tried
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to think of compromises that the province could make. Carlos came by to inform us that the
federal team was already finished, but the Aboriginal team needed another thirty minutes.
When I heard that the federal team was finished, I was afraid that they weren’t prepared to

negotiate on anything. I have learned that it takes time to compromise and find solutions.

Kim, p. 3: Today, we further discussed the possible issues that we could negotiate. The
class seemed to be split in terms of choosing an Aboriginal issue or the Israeli-Arab conflict. 1

cannot believe that it is taking such a long time to decide an issue.

B. Larsen, p. 35: The work involved took up more time than I had anticipated.
Background reading, research, meetings, phone and personal conversations with other team
members, preparations for negotiations, journalizing—all these things took more time than I
realized. On the other hand, it felt good to learn new things, reflect on them, and enter nego-
tiations with a feeling of confidence that we were prepared to deal with whatever might come

up at the table.

Harrison, p. 14: [T]oday I've been working on revamping the protocol agreement of our

team. It’s more work than I anticipated.

p- 22: [I]¢’s so funny—we thought that there was a chance that we would actually get to
the substantive issues during the second day. Yeah, right.

B. Larsen, p. 14: We had our debriefing session today and there was not enough time to

really do it thoroughly.

Kim, p. 22: In my opinion, we probably needed more time [debriefing]. There were still
many feelings and conflicts that needed to be brought to the surface and resolved.... I felt
somewhat better following the [debriefing] session, but I felt I needed more time. I wanted to
express my frustrations over the process, share my newly gained knowledge of the process, and
my interest in the process. I also wanted more time to finish the negotiations, to have been

able to reach some consensus or agreement.

ii) Negotiations Take Energy
[Students found the negotiations mentally, physically, and emotionally taxing.]

lo, p. 14: I was surprised by the intensity of emotions stirring within my group. Some were
reluctant to speak lest they lose composure.... [There] seemed an even greater intensity of

emotion in the federal group.
J. Colton, p. 16: I decided to wait until I calmed down to write.

Max, p. 19: [In addition to my professional duty], I felt a personal duty as well. As my

daughter’s mother, I felt obligated to explain her interest in a substantive outcome;... as an
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individual with a deep appreciation for the issues involved, I felt a need to educate those who

were unaware about the real-life significance of the subject-matter with which we dealt.

Janet, p. 4: [ am utterly offended by being told that emotion is not professional. I am
bewildered at how these people view it as weakness—I see it as truth and commitment. When
the topic is an Aboriginal issue, it is always real for me. Why is this true for me and not for
them? Well, I feel it is not an issue for them because they have all the power. I am angry,

embarrassed, and humiliated.

B. Larsen, p. 14: There was an anger/arousal cycle. The trigger was the Crown’s attack on
our side because we submitted a revised protocol Wednesday evening. My muscles tensed, my
heart rate increased, my adrenaline soared, and my voice became louder. The cycle of escala-
tion continued throughout the disagreement of who would be chair of the negotiations....
During the negotiations on protocol, First Nations referred to becoming depressed in response
to the provincial government’s opposition to including the word “partners” (as opposed to

“parties”) in the preamble.

Kim, p. 25: The last thing that I learned was how the negotiations took over a person’s life.
We carried our roles outside of the room and we were still in our roles after the negotiations
were finished. We at times forgot that there was an outside world, a sentiment that was repeat-
edly echoed by Mr. Molloy. If this was a real-life negotiating session, I have a feeling we would

be eating, sleeping, and living the negotiations.
Harrison, p. 25: I find myself thinking about it all the time.

Kim, p. 16: Following the session I felt so drained. Some people told me how tired they
were physically, but I was absolutely drained mentally.

Janet, p. 19: By the end of [Day One] I was both physically and emotionally exhausted. I
was disappointed in myself and disillusioned with the day’s events. I went home and went
straight to bed.

Max, p. 9: [I]f I were to here disclose the contents of my journal, I fear that a narration

would result that would be characterized chiefly by blame and upset.

B. Larsen, p. 14: [This crisis of the chair] was followed by a recovery of sorts and also some

postcrisis depression.

Harrison, p. 24: I think that everyone is getting tired of this process, especially not know-
ing how far we'll get. It gets frustrating spending so much time reworking the protocol agree-
ment to have it say what we want it to say, when we know that we will go tomorrow and the
Crown will tear it to shreds. That is a frustrating job. And today [7 March] it did not seem as
though anybody had the energy to go into another day of emotional drain.

J. Colton, p. 19: Negotiating is a time for problem solving and listening. During the
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negotiations, far too many sections of the agreement were being tabled. I found that avoiding

topics created discontent and frustration in the room.

Carlos, p. 23: Maybe part of the frustration of participants was that they never got their
teeth into any real substantive issues such as education or natural resources, issues that I

expected to negotiate.

Daryl, p. 12: The first day of negotiation could best be described as frustrating. We had
not achieved anything really. We had picked a chair and we had tabled issues, but other than

that we all just looked cross at each other.

Carlos, p. 20: Even though we had achieved little, if any, success, I sensed a great deal of
relief that this exercise was over. Success or not, the exercise was very stressful. As for myself, |

was disappointed that more had not been ironed out.

In discussing the negotiation process in the Nisga'a agreement, [Mr.] Molloy described
himself as pouring his heart and soul into the talks for two and one-half years. When the
Nisga'a accepted the final proposal on 15 July 1998, he and his team became very emotional.”
His relief after thirty months must have been monumental compared to the relief I felt after

only eight hours.
Kim, p. 26: Other variables also play a huge role—hunger, tiredness, or illness.

lo, p. 27: [G]etting people to change their attitudes is the key; doing so takes constant
effort.

p- 23: My disappointment at the result matched my relief at the conclusion. I now realize
that negotiations are a long, tiring, and stressful process. There can be long stretches where

nothing gets accomplished.

iii) Interest-Based Negotiations Are Difficult in Practice

lo, p. 17: The day of negotiation was marked for me by a disappointed expectation: I had
understood that we would all be engaging in interest-based bargaining. I had read of the ever-
present danger of falling back into position-based bargaining, but I didn't realize how powerful
that tendency is. I have noticed that our group as a whole has been more focussed on positions
and tactics and predictions than on getting a grip on how we are to present our interests. We
seem to have been stymied by our belief that the other side is going to be high-handed and
cutthroat. Can we trust a new process? Can we prevent ourselves from falling into a pattern of
reacting, and instead keep turning the focus of negotiations back to interests? Can we even
formulate our interests and express them clearly to the other side? Can we make interest-based

negotiation work?

Max, p. 15: As a team, we found it very difficult to initiate interest-based negotiation when
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our respective levels of comprehension with regard to the subject-matter were so vastly differ-

ent from those on the other negotiating teams.

p- 30: As much as our successful teamwork illustrated the benefit of collaboration, the sim-
ulation itself illustrated the devastating effects that competition can have on underlying inter-

ests.

Annette, p. 28: [ also felt that our side frequently became positional and did not always
encourage co-operation, but we did not know how to change from positional to interest-based

problem solving,.

Max, p. 3: I felt that to ground my role in ... the social and economic problems that have
become typical of reserves across the province ... would help me to engage in, and help me to
help my group engage in, interest-based bargaining. That was a fair assessment. It did help,
but obviously without providing any sort of assurance that positional bargaining would not

occur.

Annette, p. 29: It is important to identify and understand the basic principles of interest-
based versus position-based bargaining. [One can] recognize position-based bargaining
through aggressive and strategic behaviour, versus interest-based problem solving that empha-

sizes collaboration and creative solutions, but in reality, [this is very difficult].

i) The Core Force: Trust

[What makes interest-based bargaining so difficult is that it requires negotia-
tors to reveal information about their deeper needs and wants. Revealing such
information makes one vulnerable, because it can be used against one. Thus it
can only safely be revealed where reciprocity is assured. This occurs only when
there is a relationship of trust.

With trust, parties can afford to take the risks of revealing the informa-
tion that allows creative solutions to be reached. Without trust, however, nego-
tiators must protect themselves, hence cannot afford to reveal any information

that might be taken advantage of']

lo, p. 1: Trust is what is at stake in multiparty institutional conflict resolution. It is perhaps the

most fragile presence of all.

Optimist, p. 35: Trust-building will always be a primary consideration in building success-

ful negotiation relationships.

Annette, p. 2: [At the beginning of the class] everybody introduced themselves around the
circle.... I felt a warmth in the air. When I introduced myself, I felt free to be able to speak

freely and for once not have to rush!
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Daryl, pp. 3—4: The first area to be discussed is the negotiations with respect to the topic
we would actually negotiate. This was our first multiparty conflict.... Most notably, the class
emphasized that there are no simple answers to “what should the focus of the class be?” It
would have been glib for me to have spoken up at this point and simply say, “Pick some-
thing.” Such a statement would only further compromise the already apparent conflict. It
would ignore the views of others who perceive our world as a complex set of social values with
some issues carrying with them more value than others. Further, some worried about the dis-

torted conflicts that would later occur if the “wrong” subject of conflict was chosen....

In three short classes we had come to an agreement upon the issue for debate. How could
this have occurred? The professor had shown an effort to discuss this issue, and even though

she had given us the choice, we had chosen her topic. My question was, why?...

pp- 5-6: We chose the Aboriginal issue, not because we all wanted it, but because we felt
we could deal with it. We felt this way in part because of the limited research, but what really
brought us to the issue was the central figure in the class. The professor had shown the stu-
dents respect, she had allowed the students to discuss and overcome issues on their own.... As
law students, we are among the brightest in society, but to allow us to choose our own topic
is, for some reason, a rarity. Here, the central figure of the class had shown the students
respect, and as a result, the students had chosen the topic she put forward, not necessarily
because we all totally agreed, but because we liked her and she could be trusted. If an
Aboriginal issue is what she thought we should deal with, then that was what we would dis-
cuss. I attempted to abstain from the vote that resulted in us taking on this issue, but in the

end, I too agreed to it even though, at the time, I wondered why.

We as a class had overcome our first multiparty conflict and we had done so because of an
overall trust in the figure most prominent in the class. We had also followed a format of
thought that allowed for the free flow of ideas and an understanding of others’ perspectives.
No one had taken a hard-line approach and stated “this or nothing.” I was surprised that this
approach had worked.... I had thought we would eventually need to be told our topic.
Consensus had seemed impossible to me, but through a little giving in we were able to agree
on our topic. The students of our class would have done well to recognize what had occurred,

and then follow a similar approach when we came to the conflict we chose to discuss.

Carlos, p. 13: There was no sense of trust at the table at all.... Neither side trusted the
other.

Percival, p. 22: No one attempted to build a relationship of trust, so that the negotiations
could be used to transform the relationship of the parties involved. Instead, the parties hid

behind their positions and reinforced the historical, adversarial relationship.

Alexander, p. 24: In our microcosm, we did not have that essential trust and mutual

respect, never mind the materials to build meaningful relationships.... [Mr.]Molloy recalls:
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“We felt comfortable enough with the work and with one another that we could hold discus-
: . 74 . .
sions over a meal or a beer as well as across the negotiating table.” I do not think this rela-

tionship was ever developed at our negotiations.

Optimist, p. 24: A further problem identified by Fisher and Ury in Gezting to Yes is that
the “relationship tends to become entangled with the problem.”75 A major consequence of the
“people problem” in negotiation is that the parties’ relationship tends to become entangled

with their discussions of substance.

p- 2: Understanding, recognition, and reparation are essential trust-building components

necessary to negotiate a long-lasting implementation agreement.

Carlos, p. 25: An enormous amount of trust is essential. When talks break down to their

basest level, only one’s own integrity and credibility can carry the day.

v) External Accountability to Background Groups

[Negotiators are accountable to background groups from whom they take their
direction. This limits negotiators’ freedom as they have a limited mandate at
the table. Sometimes background groups give shifting direction, reflecting
internal conflict in the background group. More importantly, however, these
groups have not had an opportunity to build the trust that negotiators have
built among themselves. Historical animosities and lack of trust cause these
groups to interpret agreement negatively, often leading to rejection of agree-
ments painstakingly arrived ar by negotiators.]

Optimist, p. 26: Tom Molloy in The World Is Our Witness experienced the complexity of mul-
tiparty negotiations among the federal, provincial, and Aboriginal parties when “all wish to
achieve the same goal, but bring fundamentally different approaches.”77 It was evident from his
account of the Nisga'a agreement that he was not only negotiating with the parties at the table
but also with various federal government departments, as was his provincial counterpart. This
is a source of frustration for Aboriginal people as it was in our class negotiation experience.
Complex government structures and responsibilities add yet another layer to the already com-

plicated process.

Kim, p. 25: I also learned how much external forces control things.... At least from the
federal perspective, nothing could be agreed to because of the bureaucratic constraints that

were placed on the team.

J. Colton, p. 8: I think that the Aboriginal group suspected that the Crown team was
objecting for tactical reasons. However, the Crown team was only trying to stay within their
parameters. The Crown team was very aware of what a negotiator does and does not have

authority to agree to.
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Harrison, p. 24: I suspect that [the chief federal negotiator] refused to let it go because of
her belief that this was the way the federal government always did it.... If that is the case, and
I find it hard to believe that they would be so legalistic, then you would think that they would

not get very far in negotiations.

Lee, p. 9: What became clear to me were the limitations placed on a negotiator for the fed-
eral government. I was made very aware that negotiators cannot agree to anything that might
bind the federal government. Though I know this from learning about the government in high
school, I was reminded that we live in a democracy and the government is a figurechead that
may only pass legislation through a vote of the majority. To agree to anything at a negotiation
table that would bind the government or the people of Canada would go against the funda-
mental principles upon which our country stands. I began to realize that being a federal nego-
tiator was not going to be an easy job. I felt, and was made ever more aware during the
process, that there were greater limitations and responsibilities placed on the federal govern-

ment than on any other party at the table.

Carlos, p. 3: On a purely personal level, it was my feeling that after reading parts of
Martha Minow’s Between Vengeance and Forgiveness, the federal government ought to have
armed any negotiating team with the power to apologize for what I perceive as a failure to
adhere to the Royal Proclamation. Minow believes that an apology makes the wrongdoer—in
this case the Canadian government—more vulnerable. It is this volunteering of vulnerability
that empowers the victim—in this case the Aboriginal community. It empowers them to either
accept or reject any such apology. Until now, the balance of power in any negotiations
between these groups lay almost entirely with the federal government. The empowering of the
Aboriginal community helps even out the imbalance of power, and Minow recognizes it as a
first step to promote healing. It seems as though the federal government is not willing to place
itself in such a position of vulnerability with regard to Aboriginal peoples. How is such an
apology any different from the apology given to thousands of Japanese incarcerated during the
Second World War? Tens of millions of dollars in reparations accompanied the apology to the
Japanese. Could it be that the federal government believes it will be morally or legally liable
for billions of dollars in reparations to First Nations™ groups, and untold billions more in land

claims?

. e . 78 . .
Optimist, p. 28: The authors of Democracy and Deep-Rooted Conflict  recognize that partic-
ipation is crucial to sustained future relationships: “All those parties with a genuine stake in
the conflict have a claim to be included, as have those whose co-operation and endorsement is

. »/9
needed to ensure that the outcome of talks becomes a reality.

vi) Power Imbalances

[There are almost always power imbalances among the parties. Some groups

have more legal jurisdiction, some greater access to financial and human
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resources, some more favour in public opinion, some stronger leadership, and
so on. There are many kinds of power and the balances constantly shift during
the negotiation process.]

B. Larsen, p. 4: The lessons Professor Greschner learned are ... there are always inequalities in
bargaining power and there is no way around this fact. However, even the smallest party has
some power and it must do what it can—in terms of generating ideas, voicing concerns, and

working with other provinces.

lo, p. 5: [As Professor Greschner said] [t]here is always inequality of bargaining power—
know at the outset that you are not going to get everything you want, and identify what it is
you really want before you walk in. Team up with other parties where you share the same

interest.

Optimist, p. 29: Power differences at the negotiation table are common and an accepted
reality. However, in any negotiation that hopes to sustain long-term relationships, these power
differences and power perceptions have to be addressed. First, those parties perceived as partic-
ularly powerful must recognize and acknowledge that differences exist and make efforts to

ensure that the differences are addressed. There is seldom ever a level playing field.”

Annette, p. 30: “Collaborative Democracy”  is a tool that can be developed to build
democracy and promote fair sharing of power in multiparty institutional conflicts. William
Ury explains how creating a collaborative democracy helps handle difficult disputes starting at
home. This method of problem solving involves devolving power from the top to the bottom

so that in a family situation, children are given increasingly more responsibility over their lives.

vii) The Presence of the Subjective and Nonrational

[Participants found that the issues of identity, values, power, and survival
all come to the table and are at stake in the talks, implicating not only our
minds, but also the emotional, physical, and spiritual. Students used the

words “personal” and ‘emotional” to describe these categories.]

Kim, p. 23: I also learned that it was extremely difficult to keep your personal emotions out of
the procedure. I stipulated that this would happen, but seeing it in play was bewildering. I can
only imagine a real-life scenario where there is more at stake and nothing is held back. It must

be so emotionally draining.
Janet, page 30: Be prepared for outbursts of emotion....

B. Larsen, p. 3: In some respects [saying that we can separate the emotional from the
rational] is a lofty fiction that lends support to the idea that we are progressing, at least intel-

lectually, as a civilization. I am uncertain whether this is true or not. What I do know is this:
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Sometimes this rational approach fails to be effective, and the reason for this is that sometimes
people, even men, are unable to “forget it.” Although they may go to the bar afterwards and
pretend to have forgotten all about the heated exchange with Joe/Jane at the meeting, the
truth is that it festers inside them. They carry it around for weeks or months or even years,
and every time they see Joe/Jane, they experience negative emotions. If they have the opportu-
nity to hurt Joe/Jane in some way, they seize it because they have not been able to forget what
s'he said/did or failed to do/say that day at the meeting. In many cases, the incident may have

been nothing more than a simple case of miscommunication or misunderstanding.

J. Colton, p. 19: The emotion of one group member tends to spread among the group to

create unwanted stress and tension.

b) What to Do in the Face of These
i) Try to Make Positive Beginnings

J. Colton, p. 20: I learned that the opening of negotiations is very important. The opening sets
the mood for the entire process. It is a way for each group to express goodwill. A positive
opening also helps to establish a trusting relationship between the parties. It is difficult to pro-

ceed when the negotiations begin on a sour note.

p- 12: The Crown team was visibly touched by the gifts, and the tension in the room had
lifted. It was a perfect example of how the opening sets the tone for the negotiation process. If

only our first meeting had started in such a positive and uplifting way.

ii) Stay Flexible
J.Colton, p. 19: Successful negotiations require a combination of patience, energy, and
flexibility.

W. Roberts, pp. 2-3: In the grand scheme of it all, a good team knew when to bend the

rules and formalities to address issues and progress.

Annette, p. 30: Because multiparty conflicts are so complex, flexibility is a significant ele-

ment of resolution. Flexibility helps create fluidity and allows problem solving to evolve.

Max, p. 6: [P]roceed to the negotiation table with a list of ... goals and remain open to
different methods of achieving those goals, regardless of how those methods differ from those

we had envisioned.
Lee, p. 22: It is sometimes better to let things go for the greater good.

Annette, p. 28: [TThere are many uncertainties, and too often we forget about this in the
narrow confines of the theoretical approaches we learn in law school. My grandmother had a
mug that said “Life is what happens while we make all our plans,” which is appropriate for

our negotiations.
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iii) Balance Energy

[Students recognized that they needed to match strength with strength.]

lo, p. 18: Balancing the energies in the room is essential to forming a strong framework for the
negotiations. Because we have quite different energies at work, there is a need to refine the
expression of those energies. The power with which we meet their power has to be of a com-
plementary nature: opposite in a way that opens up a circuit, not opposite in a way that cre-
ates a collision and short-out.... I don’t see this as something that is going to take place in any
perceptible way, but rather as an ideal to aspire to. This is perhaps where the elements of emo-

tion and self-control must be woven in with the even less tangible.

p- 13: Some fault lies on each side. My perception is that at the time (the initial in-class
time), the federal side was not listening to and observing our side. Looking back, I recognize
that we did not meet the forcefulness of the other side with an equally powerful force, and

thus an imbalance was created.

p- 14: The chief federal negotiator seemed to be suffering, and yet there was nothing we
could do to ease that, or at least nothing we could do right. The lesson I take from this is that
when emotions become imbalanced, the negotiation process will suffer, the interests of our

side will suffer, and we will suffer.

iv) Speak, Make Explicit

[ Just as we can’t assume we know what the other party is thinking, we can’t
assume that other parties know what we are thinking. One cannot blame
another for not ‘getting it” if we have not spelled it out clearly and precisely.]

lo, p. 27: [L]esson for me: communicate, communicate, communicate—till you get under-

stood.

Max, p. 32: The essence of what I have learned through this experience in simulation cen-
tres around communication. It has become apparent that conflict quite often arises simply
because certain individuals fail to recognize the existence of a problem. That creates a need
for effective advocates to explain the problem in a manner that the unaware individuals are
capable of understanding. Only once an educated level of comprehension is put in place can

interest-based bargaining even proceed.

Lee, p. 22: Tom Molloy made the comment that it is better to be honest and say what
needs to be said. Sometimes “softening the blow” can lead to false beliefs and assumptions that

may be detrimental in the future.

Harrison, p. 22: I have a saying.... “Say what’s on your mind, but say it with respect.” I
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wish everyone lived their lives like this. I despise dishonesty and I detest fakes. I cannot stand

conversing with someone who is less than genuine. It drives me crazy.

lo, p. 26: [Clommunication has to be tailored to the recipient—no matter how impossible

a task that may seem—rto do this I must understand the other.

p- 11: Our greatest teacher yesterday was the chief federal negotiator, and we owe her
respect for that.... Her behaviour mirror[ed] our own inner intellectual difficulties. It was not
until she finally revealed her interest that we could begin to make sense of her approach and
begin to relate to her as a person. She felt responsible for some future state of affairs (legisla-
tion to be enacted somewhere down the road, based on the agreement we might reach once

we had agreed on a protocol for negotiating that agreement).

Optimist, p. 31: [Plerceptual differences influence the negotiation process.... [Clommuni-
cating these perceptual differences can shift the perceived power differences substantially and

exert pressure on the other parties to accommodate these perceptions.

v) Use Backroom Negotiations

Carlos, p. 24: The second most important thing I learned [after preparation] was the effective-

ness of backroom negotiations.

p. 17: Why are these backroom negotiations so much more informal and effective than
those in the boardroom? Are public negotiations and positioning a mere formality? Are they
meant to give the appearance of participation? Is it a show for the media and/or the public?
How many agreements are determined before the parties even sit down to the table? The

answer is trust....

As much as this exercise involved role playing on our part, I believe that in real-life negoti-
ations there is just as much role playing. In the boardroom, I have difficulty in being myself. If
I have a particular role to play, I am mindful of playing it. I find myself always on guard and
overly careful. In real life, it may be that there is a powerful authority figure holding me

accountable.

p- 17: Heart-to-heart talks in backrooms allow people to use their own people skills to
judge others. It is easier to trust someone when you talk at close quarters; it is easier to look

into their eyes, to notice their expressions. You are not afraid of being out-negotiated....

In the hallways, my natural personality emerges. I am no longer in a role and my com-
ments are off the record. These informal talks build trust. I believe that the type of trust need-
ed for any successful negotiations comes not from your performance in the boardroom, but

from your performance in the backroom.

p. 25: [T]rust is created in the backroom, not in the boardroom. Negotiating away from
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the table is an art form unto itself, and quite possibly may replace the formalized settings now

in place.

p- 24: One wonders if informal types of negotiation are the way of the future. Maybe the
old chiefs had it right all along. Less structure and more flexibility of meaning may make for
better agreements. For negotiations to work, we require honesty, openness, and a sincere desire
to reach agreements that address the needs of all involved. Only then can we move forward in

peaceful coexistence, two nations living as one.

The biggest conflict we had was purely a procedural conflict. We could not decide on the
method best suited to resolve our differences. Both sides began to compete with each other.
Boardroom negotiations were almost exclusively position-based bargaining, while backroom
discussions were almost exclusively interest-based. There, negotiators were willing to state their
needs, and what they were willing to concede, in an atmosphere of informality. There was no
opportunity to appear weak in front of their teammates. Once in the boardroom, however,

there was very little give and take.

p. 15: Informal negotiations in the backrooms, or while going outside for a smoke, seemed
to progress more quickly and engendered a greater feeling of mutual trust, much greater than
that of the formal negotiating in the boardroom. In the backrooms, there was no posturing,
no need to save face, no need to present a united front, no need to be politically correct, and
no need to be careful of what you said. It was all unofficial. There was much back and forth
and a lot of true discussion. There was no formal speaking order, and individuals from all

three parties eventually reached a consensus after the floating of several trial balloons.

Percival, p. 13: Once we were away from the table, the Crown team looked at the interests
that formed our position that the chief federal negotiator should chair the meetings. We real-
ized that we were interested in having an effective chair [who would keep] negotiations mov-
ing, provide everyone with an opportunity to speak, and who would ensure that there was a
written record of the agreements reached. Once we understood our interests, a compromise

was easily brokered between the two teams.

p- 22: [A]way from the table, we were better able to get to the underlying interests of the
parties involved. Away from the table, I was able to approach the team member with whom I
was most comfortable. I was also able to share ideas in a more informal, relaxed environment.
This seems to me to be the reason why some of the most important decisions are made away

from the table.

W. Roberts, p. 3: [Professor Greschner] conveyed the importance of the late night, infor-
mal, secret meeting. The purpose of each meeting varied; these meetings were sometimes used
to pin down another team’s interests, and possibly align positions. Other times these meetings

were used to share expertise or lend help to groups who were struggling.
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Alexander, p. 25: Tom Molloy referred to this as “an informal conversation—‘a walk in the

3

park to discuss the facts of life. " These talks are secretive and are not disclosed at the negoti-
ation table. Professor Greschner alluded to this in her lecture as well; she mentioned that the
most important work is done away from the table. In politics, this is referred to as backroom
politics and it is where the substantive work is done. As far as I am aware, we had no walks in
the park as the federal team. [We] never met with the Aboriginal team on an informal basis,

during the negotiations or even outside of them.

J. Colton, p. 18: I learned that important work happens away from the table.... Sitting
behind the table, I was able to leave the room during negotiations to talk in the hall with
another classmate. We were able to share ideas and take messages back to our groups without
interrupting the talks. During caucus meetings or breaks, I was able to move between groups
to help move along the negotiations. I found that the groups were more reasonable and less

emotional away from the table.

W. Roberts, p. 17: I had a conversation with Carlos, who was then a member of the federal
team. This was a productive conversation; in five minutes in the hallway we managed to
uncover more interests and pinpoint more needless causes of tension than all three teams did
during the negotiations. This is truly an important method of doing business because it allows

for a person to get behind positions and see what compromises or moves will produce results.

Percival, p. 13: The fact that I was not sitting at the table was a benefit to the negotiations
on the first day. I was able to separate myself from the anger expressed by the federal Crown
team at the opening of the negotiations. When we were trying to get a deal to bring the feder-
al team back to the table, I was able to speak informally with the First Nations team and sug-
gest ideas. I was also able to learn what motivated the First Nations team’s objection to a feder-
al Crown negotiator chairing the meeting. Prior to this, neither team was listening to one
another. I believe that had the solution that was finally agreed to regarding the chair and meet-
ing structure been presented at the table, it would have been quickly rejected for no other rea-

son than it was presented by one team or the other.

Kim, p. 24: There were no actual negotiations. All of the agreements occurred while the
parties caucused. Now I know that Mr. Molloy talked about how most of the negotiations
83 , .. .
occur away from the table,  but he couldn’t have meant that all negotiations transpired
around a dinner table. If that were the case, what was the point of having a negotiating table?
That is how I felt at times. What is the point? We are not accomplishing anything. Everything
that we have agreed to happened away from the table.

vi) Know That Outcomes Are Unpredictable

[Students commented that negotiators should never expect two sessions to be

the same. Each negotiation will take on a life of its own and outcomes will be
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determined by the interaction of the forces that tangle together in complex
and infinitely varied ways.]

Lee, p. 25: I feel that much of how the class develops is due to the [negotiators] who partici-
pate. We all have such different backgrounds and experiences. No two [negotiations] will ever

be the same.

Alexander, p. 12: Somewhere in the quagmire of the table negotiations [Day One] 1
remember [the instructor] stepping in and suggesting we should get out of our roles or pre-
tend a number of days had passed in order to get over the hard feelings. By this time it was
not possible.... It is impossible to pretend on pretending. This experiment had already taken
on a life of its own. Whatever feelings were hurt or bad blood that existed by this point would
have to be and should be dealt with within the confines of the negotiations. [The instructor]

from then on allowed the tapestry to take form by itself.

W. Roberts, p. 4: Professor Greschner was also impressed with the way that this negotiator
would move on from an issue if he felt that the parties were too upset to discuss its particulars.
This negotiator would make progress by periodically bringing the issue up again at just the
right time.

vii) Use Risk and Surprise to Shift Momentum

[Taking an unexpected risk can often shift the energy and redirect momentum
in negotiations. For example, students concluded that the Aboriginal Elders
gifis when they were not expected had a profound effect on the negotiations.]

Annette, p. 30: William Ury talks about how trust was built between nations in 1977, when
“Egyptian President Anwar Sadat shocked the world and offered to fly to Jerusalem, the capi-
tal of his enemies, to talk peace.”84 Ury says Sadat had pierced the psychological wall of suspi-

cion that may separate parties more than a physical stone wall.

Lee, p. 18: Janet’s gifts to the negotiating teams were a wonderful touch. I was very hon-
oured to receive such a beautiful bracelet. I felt a sense of openness, faith, and trust in my abil-

ities when I received this gift.

lo, p. 22: To my mind, [our Elder in presenting the gifts] had focussed and directed the
power of love to balance the powers that had been met at the last negotiation session. This
power of love was able to deflect the power of fear and redirect the energy towards problem
solving. A space was opened for respect to flow in to moderate the strong emotions on both

sides, enabling us all to hear each other better.

In our group debriefing, we all expressed, each in our own way, the feeling that the giving

of gifts by our Elder Janet had set the tone for the meeting and had turned the tide in a new
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direction. She had not only explained to the participants the historical protocols of the First
Nations as they met with the representatives of the Queen to conduct treaty negotiations, she

followed those protocols.

Harrison, p. 28: And you know, [the Elder’s gifts] taught me something about the First
Nations people as well. Giving a gift immediately dispels any hostilities or animosities and
indicates that party’s willingness to proceed in a spirit of co-operation and respect. I personally
think that that single gesture made all the difference in the world to that day’s negotiations. It
broke the ice, and even though there were still hurt and frustration appearing on my side of

the table, everyone was more rational and respectful that second day.

Max, p. 18: When the second day of the simulation began, the tone differed significantly.
ascribe that difference directly to the offering of gifts by a member of our team to key actors
on the other sides. The acts of both gifting and receiving can be quite humbling when they
occur in the midst of a tense situation such as our simulated exercise. When viewed analytical-
ly, the gifting individual offers far more than the gift itself. That was especially so in this cir-
cumstance because of the personal element involved. Once such an offering is made, the giftor
becomes powerless as to how it will be received. In that way, she becomes vulnerable to the
other side, who may graciously accept, mock the offering, or have any other reaction imagina-
ble. In certain circumstances, such as the one we experienced, those in receipt may consider
the gifting to be a humbling experience. I think it fair to assert that it is often more difficult to

receive than to give.

viii) Transformation at the Heart of Conflict

[Further, at the heart of conflict, faced with honesty and trust, participants

experienced moments of transformation.]

Harrison, p. 4: [A]mazingly enough, I seem to have found a peace about my decision to be on
the Aboriginal team. Where that came from I'm not sure, but I am certainly glad I did not ...

switch teams. So, for better or for worse, 'm going to stick it out and see what happens.

lo, p. 19: Where are the spaces we can leave open, so that we are receptive to inspiration?
We have been focussing on predicting and discovering the tactics of the other side. I have been
uncomfortable with this, and it has caused me to wonder if [ am too naive to be a negotiator.
[ fear that if we set out to find signs of tactical moves, we are going to see everything as a tac-

tic and miss the moments where a threshold opens for something genuine to enter.

Janet, p. 28: [TThis class gave people the opportunity to share their unique skills and gifts,
an opportunity they would never get in other law classes.... I felt almost everyone contributed
to the process and to our learning, but [some] individuals really impressed me because I did

not expect them to offer so much of themselves.
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Lee, p. 26: A smile and a sincere compliment can go a long way.

W. Roberts, p. 27: Educate: Martha Minow ... alluded to the fact that the process of fight-
ing for your case educates people so much that it may be as important as the actual out-
comes.” This is profound, and this is also the way that over time individuals ... will be
swayed. During negotiations it is important that you take time to educate the other side in
subtle manners. Actions like the gifts by Janet will in the end have a greater effect than all the

positions you could advance.

J. Colton, p. 12: [The Aboriginal co-chief negotiator] made an eloquent argument for the
insertion. She argued that they would not agree to a fixed document because the world was
constantly changing. The federal representatives agreed that life was not certain, but they
could not accept a “living document.” [A provincial negotiator] read an excerpt from Tom
Molloy’s book about the need for certainty in an agreement such as this. Elder Janet took the
speaking stone and became very emotional. I could not see her face when she began to speak,
but I could sense a change in the air of the room. I looked over and her face was trembling as
she spoke.... The federal negotiators were moved by [the Elder’s] emotions, but they contin-
ued to argue the need for certainty in documents. [The Aboriginal co-chief negotiator] talked
about the cultural differences between Aboriginal and non-Aboriginal people, and the impor-
tance of certainty to non-Aboriginal people. The Crown team argued that certainty protects all

interests.

Janet, p. 22: By sharing information with the class I knew I was educating others, but at
the same time I was opening up my soul. I am scared to do this with a group that cannot
appreciate the significance of even the smallest piece of information. (I learned later that this
gesture was not perceived as a lesson but rather as a tactic. On break, a member of the federal
team approached me and asked if I wanted my things back. My head fell and I thought to
myself, they just don’t get it.)

My team was tired after three hours of going through protocol, and we finally got to
express our interests in that last half-hour of the simulation.... [O]our team finally got to
share our knowledge and concerns with the Crown. We defined areas that were of concern to

all parties at the table. This was a powerful and beautiful moment for us.

p- 23: At the end of the simulation I felt a wave of sadness and hopelessness overcome me.
Kim quoted from Tom Molloy’s book in regard to the importance of certainty. I had to react
to this. After five hundred years, these people still do not understand that as First Nations we
are different and independent from one another. Certainty has no place on this table except
with regard to land boundaries. However, when I got hold of the stone, only tears came to my
eyes and I could not find the words. If it were not for Harrison’s touch and her wise words, I

would have thrown that sacred stone.

Harrison’s speech was very powerful. She expressed her personal struggle with finding a
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place in this simulation and in this ever-changing province. She taught me about something
that I had almost given up on—the “white people.” She taught me not to give up hope on the
non-Aboriginal people of this province. She showed me that some are willing to listen and
learn. She taught me that people like her will walk with us as partners, as cousins, as sisters, to
make this province and this country a better place for all our children. I will never forget her

honesty.

Harrison, p. 31: Another thing that really hit me was when Janet started to speak about
the Nisga'a treaty proceedings in BC and she broke down and could not speak any more. She
had been planning on delivering an entire speech on this subject and she only got a few sen-
tences into it.... I found the entire negotiations to be extremely realistic—more so than I had
anticipated—but up to that point I had found them real because of the emotions flying, the
conflicts, the disagreements, and the uncertainty as to how it would all play out, to name a
few. But Janet breaking down hit me in a new way. I realized in that moment what she was
carrying around with her. I realized that while this was still only a simulation, the issues were
all very real to her. I cannot even begin to pretend to understand all the things she struggles
with as an Aboriginal person, especially one who looks more like a white person than what I
would think of as an Aboriginal, but at that moment, when I took over for Janet, I felt an
incredible sadness wash over me.... It seemed as though all the weight of the world descended
on me at that point and I could only wonder if we will ever be able to live in peace as fellow
Canadians. The concept of sharing and only being guardians of the Earth makes a lot of sense,
and yet, how will it ever fit into a society that covets ownership and individuality? We no
longer live as communities; we live as single-family units, with virtually no dependencies on

anyone else. In any case, I left that meeting with an incredible sadness.

D. Unfinished Business

[Time runs out, and there are always things that have not been dealt with,
both among individuals and among groups. Students conclude that each indi-
vidual is responsible for what he or she takes away, and that the path to heal-

ing historical animosities among groups is a long one.]

a) We Are Responsible for What We Take Away

[Students concluded that the only person they can control is themselves, but
that each is responsible for his or her own interpretations and feelings in rela-
tion to the negotiation.]

Harrison, p. 34: [IJt is completely impossible to create a safe environment where everyone can

say exactly what is on their mind without fear of repercussion and without every individual
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making a choice to subscribe to this attitude. That is not a decision anyone can make for
them. In my experience, even some people who make that decision outwardly don't really buy
into it wholeheartedly, and when actually faced with it, collapse.... [A]t the end of the day, I
really do not think that all the hard feelings and acrimony were left in the classroom. But you
know, I find nothing wrong with this. Individuals had a choice—they could either learn from
the experience, or choose not to. It was entirely at their discretion. As far as I see it, even if
they chose to allow hostility to rule their lives, they also had the opportunity to learn from
those feelings, and then let it go.... So to the majority’s credit, even though there were a lot of

hard feelings flying around at first, for the most part, they were left at the negotiation table.

Daryl, p. 4: As social events, multiparty conflicts carry with them more than the behaviour
or statements made. The participants included a variety of people with different personalities,
cares, and worries. Some students worried about not having equal footing with others, because
they did not understand the issues, or because they didn’t know the others™ culture.... These
complex social concerns cannot be overcome; they can be dealt with or talked about, but they
remain, and are best left unresolved. I can never truly state that I fully understand another’s
culture, and I don’t believe I will never insult or disparage another. What I can do is show
respect for another’s culture and attempt not to act in a derogatory manner. This is what the

students in general had come to realize.

Annette, p. 32: | have learned some important skills such as the importance of sharing

power, working together, and accepting emotions in negotiating.

p- 30: This class ... adds a breath of fresh air into a somewhat narrow set of courses. I

enjoyed every moment and it will always be remembered as a meaningful experience.

Max, p. 23: Despite the fact of my disappointment in the conduct of the parties and the
impact that I believe that conduct to have had on the simulation, the entire experience has
taught me far more than a conventional [class] ever could. I do not regret the experience and I
know that I have learned lessons that I will be able to use throughout the course of my life.
Primarily, it has raised my awareness of the competing interests that arise under such circum-
stances and of the significance of personality and social constructs when multiple parties come

together.

p- 4: I found the preparatory stages of the simulation, of all the stages, the most involved
and rewarding. I believe that almost all of the group members interchanged roles as students
and educators throughout the process, and that the interchange created the capacity to work
and experience on a higher level than any of us possibly could have by independent means.
Furthermore, when I look back on the experience, I find that interchange astonishing, consid-
ering the atmosphere in which it took place. Typical law students, if I may generalize, are
strong, determined, and extremely competitive. The experience within the college itself seems

to build upon those qualities by fostering and encouraging their growth. For that reason, our
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free flow of knowledge, understanding, and information amazes me. It provides me with a
level of confidence, both in my peers and our ability to work together, that I had previously

lost somewhere along the course of my studies.

Janet, p. 2: As an Aboriginal woman, I have many concerns about my future and the fu-
ture of Aboriginal people in Canada. As an Aboriginal law student, learning the “white man’s
law” in the “white man’s” institution has given me even more reason for concern. At one time
the general objective of educating “the Indian” consisted of stripping them of their identities
in hopes they would become more like the dominant society. Law school has not strayed far
from this policy. It allows for, if not promotes, alienation from oneself. For me it’s been an
experience of alienation from myself both as a woman and as an Aboriginal person. Law
school is not an institution of change, but rather a place where we learn to think within the

box.

A class like Multiparty Institutional Conflict Resolution is an attempt to change all of this.
This class showed me for the first time that the process of obtaining a legal education could
also be an experience of intellectual growth and innovation. This class allowed students to
become leaders. It allowed students to contribute to their own learning. The class was inclusive
and made room for individual contributions. Students’ ideas were being implemented and
becoming the foundation of a whole new legal discourse. As an Aboriginal law student, this

class was liberating and empowering. My message was given voice.

p- 29: I initially came to law school to gain the tools that would allow me to better the
lives of Aboriginal people. Like many young Aboriginal women, I wanted answers for all the
wrongs committed against my family. Somewhere along the way, this objective got lost. To my
surprise, justice was not offered as a course, and what I learned instead was “the law” that jus-
tified the dominant status quo. Law school is about narrowing your mind and not expanding

it. This class has grounded me back to my original calling.

Harrison, p. 36: This has been a remarkable class. I have enjoyed every minute of it and
am so thankful that I chose to take it. I never realized at the time I chose it that it had never
been offered before and that we would become the pioneers of multiparty conflict resolution,
but that groundbreaking experience has only added to the overall enjoyment of the class. To
say that I appreciated the freedom that was offered would be a gross understatement. From the
ability to decide on the methods of evaluation to the participation in the overall direction of
the class, I unfortunately have to say that I have never had the pleasure of being in such a situ-
ation. It seemed rather appropriate, especially considering the chosen topic of negotiation, to
be able to work together as a group to achieve a common purpose. I have never felt more as
though I was an active participant in a learning environment—an environment created entire-
ly by my peers and me. It was so wonderful—truly a breath of fresh air from the mundane
walls of academia that threaten each and every day to rob us of the inherent joy of learning. I

am a different person for it.
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Alexander, p. 1: Life is a tapestry. Experiences, thoughts, feelings, and interactions all make
up the intangible threads that are inconspicuously woven together to make an intricate and
beautiful life. Each of the threads creates a pattern so elusive to the human mind, so ingen-
ious, that no person could ever calculate the beginnings or the ends of the tapestry. Our multi-
party conflict resolution experiment, a microcosm if you will, was itself a tapestry. From every
action, thought, and reaction, a pattern was interwoven and a tapestry emerged. In this way,
countless numbers of tapestries were created on a number of mind-boggling levels.... I feel as
though every action, every thread in this tapestry could be analyzed and reanalyzed from a

number of perspectives; however, this is but a snippet ... a taste of the whole production.

b) Rebuilding Relationships in Background Groups

[Students reflected on what might help to reduce historic animosities amon

4 g
background groups in a way thar might help make interest-based negotiations
possible in the future.]

Max, p. 17: I have always believed in education as the tool for eliminating cultural misunder-
standing, and the simulation experience brought that belief under attack. I have spent consid-
erable time since the simulation struggling with my faith in that regard. After much delibera-
tion, I can still argue that education is key to understanding and enlightenment, but I would
qualify that argument by stressing the need to educate at the earliest possible opportunity. The
results of failing to do so are so dire that I consider the nonexposure of the dominant society
to First Nations culture a Canadian tragedy. That said, to educate later could certainly never
be characterized as a wasted effort. This experience has shown me that a possible result of later
exposure may be the development of the understanding that there are significant gaps in
acquired knowledge.... However, as a multicultural community, we cannot credit those who
qualify their position with “this area is new to me,” while continuing to assert the correctness
of their position and persistently grasping for a means to have it validated. Early intervention,
through education, really appears the only effective means of building relationships and bridg-

ing cultural divides.

Optimist, p. 28: Public education regarding the issues and possible repercussions for the
p p & g p p
people within the provincial boundaries is imperative. In the Canadian context, provincial

public support is needed for a successful long-term relationship.

Lee, p. 5: We speak different languages in more ways than just words. Our cultures are
exceptionally different. So much of the Aboriginal culture is learned by experiencing and is
passed down by oral traditions. In today’s society, with the dawn of fax, e-mail, video confer-
encing, etc., the pace is so fast; a culture that must be learned by doing, seeing, and experienc-

ing seems to get lost at this speed. I believe that to resolve some of these issues, Canada and
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the negotiators for our country are going to have to learn patience—to listen more and talk

less for the moment.

p- 23: Since the beginning of my studies at the University of Saskatchewan, I have had the
opportunity to learn more about a conflict that I believe will become an even greater concern
within my lifetime. Being in a class that discussed this issue so openly was a valuable experi-

ence. It reaffirmed my belief that solutions will not be found at the bargaining table.

In order to resolve the problems that are faced by Aboriginal communities, we must take a
closer look at the communities and discuss the problems and viable solutions from a commu-
nity standpoint.... I believe that working from the community outward is the only way we are
going to stop the injustices that are done to Aboriginal people. One of the “chiefs” during our
negotiation made a very eloquent speech about looking at the west side of Saskatoon and
looking at the communities to understand what we are negotiating for. My belief is that until
we resolve the problems within the community, there is little hope for resolving the larger

issues within Canada.

B. Larsen, p. 24: In Canada, the federal government needs to address the atrocities it has
committed against Aboriginal peoples. These atrocities include but are not limited to: passing
the Indian Act with its oppressive administration and appointment of Indian agents; relegating
First Nations people to life on reservations; implementing the pass system and thereby severely
restricting their mobility; and disrupting the spiritual and cultural life of First Nations fami-
lies. This last act was accomplished by, inter alia, forcing First Nations children to leave their
homes and live in residential schools run by white Christian missionaries, who tried to teach
them to revere European cultural and religious beliefs, to speak the English language, and to

despise their own culture, religion, and language.

Harrison, p. 8: I think it’s [that there are negotiations] wonderful, but as I sat there listen-
ing, I could not help but think that there was a tremendous problem with the whole process.
It may be that this process is the right thing to do, but what will that matter if Canadians, and
more specifically Saskatchewanians, do not understand the history behind the negotiations or
appreciate the purpose. Indeed, I do not think those people involved directly in the negotia-
tions completely understand all the implications, so how could the average layperson fully
grasp the effect it will have on Canada? I strongly feel that if people are not educated before
the negotiations are complete, the entire process will have been for naught. I don’t think any-
one would contest the fact that the present system is not working and that something needs to
change. What I do think will be a problem, however, is if this idea of self-governance is sud-
denly thrown upon everyone as a complete and final package ready for implementation, when
there has not been any introduction of the concept beforehand. I would like to be able to say
that I am the exception and that most people know about these negotiations, but I do not
think that is the case. And maybe that’s all right. Maybe the powers that be have a plan of

action for this purpose. I hope so.
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Denise, p. 29: William Ury ... notes that everyday people in the community are the “third
side” and that it is in our “self-interest” to try to aid in solving disputes. He attempts to direct
the mobilization of the third side to prevent, resolve, and contain conflict.” The community
in our situation is the Canadian community, which needs to be made fully aware of the issues
at hand. The problems faced are not public enough and the stereotypes that exist need to be
effectively rectified.... He notes that conflict escalates because of conflicting interests, disputed
rights, unequal power, and injured relationships. He suggests dealing with these problems
through mediators, arbiters, equalizers, and healers respectively.87 There is no doubt that what
we need to do is head for reconciliation before we are faced with a situation that would
involve containing and dealing with a worsening situation. The time to fix this is now, before
the resentment and hard feelings spiral out of control and there is irreparable divisiveness in

our country.

E. Year One Suggestions

[Before leaving, students were asked to offer suggestions as to how to improve

the class.]

Lee, p. 20: Looking back, I feel we chose a good issue to discuss because of its importance to
Canada. As well, everyone in the class had different feelings and perspectives on the issue,

making the simulation more true to life....

p- 25: When splitting into groups, I believe the federal and provincial groups should be
split up from the very beginning, and the class split in thirds rather than in half.... A class to

discuss different ways to negotiate and the process would be helpful.

Harrison, p. 7: I cannot imagine how difficult it would have been to try and simulate the
Israeli/Palestinian dispute. Even though, at first, I really wanted to do that one, I'm so glad we
chose not to. We have so many resources available to us as regards Aboriginal issues that it

would have been entirely ludicrous to do anything else.

Alexander, p. 29: Keep the topic. Aboriginal issues are always going to be very difficult to
deal with on many levels. That said, the topic’s proximity to everyone makes for passions. I
think that even keeping the same topic every year, the simulations will be drastically different.
Each tapestry is woven with an infinite amount of thread in an infinite number of ways. This

makes the range of experience on this topic boundless....

p- 15: I thought and I still think this class was about negotiations on protocols and proce-
dures, not substantive issues. To me the topic could just as well have been the sovereignty of
American spy planes in China and our class would still be looking at protocols and proce-

dures....
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p- 29: Encourage students to pick a side in the simulation that perhaps they would not
normally pick. I think that as advocates we have to do this all the time. I also think it forces
one to learn other perspectives on an issue.... The students need to get to know each other
before the simulation begins. A discussion on an engaging topic unrelated to the simulation

would be my suggestion.... Negotiations should be longer.

Kim, p. 3: I soon discovered that it is not the subject-matter that is negotiated that mat-
ters, but the actual process itself. Even the simplest of issues gets extremely complicated with

all the different backgrounds that people bring to the table.

Janet, p. 30: Have a mandatory reading package that includes readings on the development
of multiparty institutional conflict resolution. Include articles on interest versus positional bar-
gaining.... p. 30: Have lectures for the first three weeks on interest-based negotiations. Have

the students observe real negotiations.

J. Colton, p. 23: I would suggest that the class should begin with a crash course in alterna-

tive dispute resolution.

Annette, p. 30: I would have liked some information and training in mediation and con-
flict resolution beforehand.... I would figure out a different physical setup ... that would

allow more equal speaking for everyone who wanted this.

Carlos, p. 25: Allow for teams of equal size.... Ensure the details regarding chair, seating,
etc., are decided beforehand.... Try to find a round table.... Decide on a more flexible speak-

ing arrangement.
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CASE CHRONOLOGY

A. Preparation and Procedural Negotiations

1. Year Two Changes

[In year two, the syllabus specified eight hours of substantive talks and recom-
mended that the students engage in prior procedural negotiations to choose a
chair, decide on speaking and voting arrangements, and agree on a dispute-
resolution procedure. The instructor assigned the substantive issue for negotia-
tion subject to student ratification, provided in-class negotiation instruction,
but made cultural instruction optional in order to respect cultural difference.
Names and contact information was provided for Aboriginal resource people,
practising negotiators, and student coaches.

Year two changes the naming mechanism—using two letters to identify
each individual. The first letter denotes the team; the second denotes the indi-
vidual within the team. Though at one level this is less personal than the
year-one approach, in which individuals chose their own anonymous names,
at another level it allows the reader to identify the team interests that are the
context for the student’s quote while still preserving anonymity.

Team letters are as follows:
A = Aboriginal

F = Federal

P = Provincial

CCA and CCB = Co-Chairs

A, B, C, D, and E, are separate individuals within each group. AA, for example, is the
first person in the Aboriginal group, AB the second, etc.]

AA, p. 2: The early stages of the seminar (five sessions) were devoted to lectures and discussion

of necessary skill requirements and development in multiparty negotiations.
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2. Procedural Negotiations

[The students engaged in formal procedural negotiations to choose teams, to
choose a chair, to decide on speaking and voting arrangements and a dispute-

resolution procedure.]

AB, p. 8: The class decided that it would be advantageous to negotiate the same topic as the
previous class, as we had the experience of seeing where particular stumbling blocks were and
could as a result avoid them. Therefore, it was agreed that our topic would be “to negotiate as
the Aboriginal Peoples of Canada, federal Crown and provincial Crown, the implementation
of Treaty No. 6 within Canada.”

PE, p. 6: On 11 February 2002, the MPN (multiparty negotiation) class established the pro-

cedural parameters of the negotiations.

AA, p. 9: The procedural rules for Main-Table negotiations were established fairly smooth-

ly and quickly over three, two-hour sessions.

a) Choosing Teams
[The students decided to choose teams by drawing names out of a hat.]

FC, p 30: The first thing that had to be done was that students had to be separated into
groups. We decided that each group would consist of an equal number of people.

PE, p. 3: The class decided that assigning people to teams would best be accomplished ran-
domly. Everyone’s name was put into a hat and assigned as they were drawn to the federal,

provincial, or Aboriginal team.

b) Choosing the Chair

[The students determined they should have a designated neutral chair who
would leave his or her team to perform chair functions. The students nomi-
nated two candidates, voted, but decided following the vote to accept both
candidates as co-chairs.]

AB, p. 12: The role of chairperson was the first issue for discussion. The initial discussion was
fraught with comments on the importance of neutrality and the skills required of an effective

chairperson, as the chairperson is a crucial element in the dynamic of a negotiation.

p- 13: [After a caucus], the group indicated their desire for a single neutral chairperson as
opposed to a rotating one. Two students, CCA of the federal team and CCB of the Aboriginal
team, were nominated to assume the chairperson role. These individuals were asked to tell us
why they should have the opportunity to be the chairperson and subsequently left the room to

permit a private vote.
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PE, p. 7: After discussing the two potential nominees, a vote was held, won by CCA. The
two nominees were asked back into the room. This was where the class first showed its dedica-
tion to arriving at creative solutions. It was decided that there really was no rule against having
two chair people. The class took into account the fact that no allegiances had been made to
individual teams as well as our combined perceived admiration and respect for both of the

nominees.

AA, p. 8: Since one of the co-chairs came from the federal team and one came from the
Aboriginal team, each of those teams was left with four members. The provincial negotiation

team still consisted of its original five members.

¢) Table Protocols

[Students agreed as to how table speaking, voting, and dispute resolution
would occur. The students determined that they would have a different voting
method for procedural as opposed to substantive issues.]

AB, p. 13: The chairpersons requested a five-minute break so that they could set the session’s

agenda.

CCA, p. 17: We had an outline of the areas we needed to address from the syllabus.
Having only an outline without a concrete document allowed us to be creative in how we set

up and carried out negotiations.

CCB, p. 26: [Because it was a familiar procedure to most], Roberts Rules of Order guide-
lines were used as the basic procedure as to when parties have the floor, how to make motions,
and how to take votes. This basic understanding was added to by the parties themselves. We
devised specific regulations for voting on substantial and procedural issues, speaking arrange-
ments, and dealing with impasses. The combination of established general rules and proce-
dures to satisfy [group] needs provided a backdrop with the legitimacy necessary for effective

and efficient negotiations.

FC, p. 34: Given that the federal and Aboriginal teams were left with only four members
each while the provincial team retained its full five members, this imbalance of power had to

be reconciled in the voting procedures.

1) Procedural Votes

[Each team would have four votes in procedural matters and a motion would
pass on a simple majority.]

PE, p. 8: The group decided that each team would have four votes in procedural issues. This

would take account of the fact that two of the teams had only four members, while the other

still had five.
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FC, p. 34: After many different ideas were acknowledged, it was decided that during pro-

cedural negotiations:

- each group would have four individual votes;
« each group would internally decide the direction of the four votes; and

- a simple majority of individual votes would pass procedural motions at the Main Table.

EB, p. 15: An amendment addressed missing members: it was decided that the remainder

of the group would carry any missing member’s fourth vote in procedural matters.

i1) Substantive Votes

[Each team would have one vote in substantive matters, and a consensus of
all three team votes—federal, provincial, and Aboriginal—would be required
to pass a motion.]

FC, p. 34: For substantive issues, it was decided that:

« each group would possess only one vote; and

- a consensus among the three votes would be needed to pass a motion.

AA, p. 12: Any substantive agreements had to be passed unanimously with each party hav-

ing one vote.

AB, p. 18: The most important decision made by the group during procedural negotiations
was the agreement that a consensus among the federal Crown, the provincial Crown, and the
Aboriginal representatives, must be reached in order to pass any substantive issue during the
course of the negotiations. This was the crucial proposal of the negotiation session as it lev-
elled the playing field, allowing the teams to resolve the issues under negotiation and to work

to find acceptable solutions for all parties, as opposed to the majority.

p- 16: It was also decided that the distinction between whether an issue was substantive or

procedural would be made by the chairpersons.

iii) Speaking Arrangements

[Students concluded that one person in each team would take the lead in
speaking for that team for that day, and that that leader could defer to any
other member of the team to speak on a particular issue.]

PE, p. 8: Speaking arrangements were also decided on 11 February 2002.

FB, p. 15: We decided in favour of a daily group leader who would identify him or herself
to the chairs and speak on behalf of the group, [but who could] defer to another member of

the team for a particular issue.
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PE, p. 8: This allowed for the negotiations to have a certain amount of collective participa-

tion and gave everyone an opportunity to address the class in negotiations.

AB, p. 31: Personally, I spent the week before the first two substantive negotiation sessions
defending the manner in which our team chose to interpret the speaking arrangement policy.
It seems as if numerous negotiators from both Crown teams were under the impression that,
since AA was the sole negotiator for the Aboriginal representatives during the negotiation ses-
sions, he was forcing his opinions and beliefs on the rest of our team. However, this was hard-
ly the case. The team itself made the decision to proceed with a single negotiator during sub-
stantive negotiations to portray an image of team solidarity. It was also the case that Aboriginal
caucus meetings were extremely engaging, with all members of the team participating actively

in the decisions made and strategies adopted.

iv) Dispute Resolution

[Students agreed that if consensus could not be achieved, teams would caucus,
then have another Main-Table discussion, and if necessary, another caucus
prior to a vote. Additionally, any team could request a caucus break ar any

time. In general, caucus breaks were to be limited to five minutes.]

AD, p. 5: All sides agreed that before an issue was tabled a particular procedure would be
followed:

« Groups would caucus for a maximum of five minutes to discuss why the issue(s)
reached an impasse.

+  There would be a Main-Table discussion of the impasse.

+  There would be a further five-minute caucus to consider positions.

« The chairs would use their discretion as to when this procedure would occur.

AA, p. 12: [Thus] when an impasse was reached, there would be a mandatory caucus to
discuss the impasse, a return to the table for further discussion, and then another mandatory

caucus prior to a vote.

AB, p. 27: Caucus meetings were to be called whenever one team felt that a break was
required to discuss strategy, to determine group consensus, or to discuss any other issue of

importance that may arise.

FB, p. 15: The dispute resolution mechanism was also one that encouraged discussion,

expression, and understanding among groups.

v) Seating Arrangements
[Students agreed that the teams would form four sides ar the table, with the
Aboriginal team facing the chair, and the federal and provincial teams facing
each other.]
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FC, p. 34: The next issues regarded the seating arrangements for the negotiation. The
Aboriginal group expressed a preference for occupying a position directly across from the
neutral chairs. They were opposed to being seated across from either the provincial or federal

government.

FB, p. 15: [After caucus], it was accepted that the Aboriginal group would face, and the
Crown groups would flank, the chairs in the Main-Table negotiations.

d) Recording: Audio vs. Video

[The students decided to audiotape the Main-Table talks as a record to be
placed in the library for students to consult if they wished.]

AC, p. 8: The next issue was how we should record the negotiations. We had three options:

i) videotape; ii) audiotape; and iii) written transcripts.... Watching a tape from previous nego-
tiations, I noticed that the participants seemed very stiff and formal. Audiotape would be
okay, except that it would be time-consuming to listen to all the talks again. Transcripts would
be great, as we could simply skim over the negotiations and focus on the issues that we wanted
to. But the transcripts required someone who could record and type them up; this would be a
tedious task that nobody really had the time to do.

AB, p. 17: The group decided against videotaping.... p. 22: We decided that an audio
recording of the substantive negotiations needed to be made and would be kept on reserve in

the law library.

e) External Advisors

[Teams agreed to consult external resource advisors on their own option.]

AB, p. 17: The group agreed that external resource persons would be invaluable assets to the
teams as they could provide a perspective of the negotiation process that could not be acquired

through traditional research methods.

f) Scheduling

[Students decided to complete their eight hours substantive negotiations in

two, two-hour class sessions, and one Saturday morning four-hour session.]

AC, p. 8: After the break we talked about the timetable for substantive negotiations. [The
syllabus specified] eight hours [of substantive negotiations], with everything wrapped up by
March 18th. We had to decide whether we wanted four two-hour sessions, or two two-hour
sessions and one four-hour session. The last option was difficult to decide because we had to

try to find a time when everyone could attend. This issue took a lot of time, as it seemed near-
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ly impossible to get everyone together for four hours at the same time. Some people were not
willing to put in some of their weekend because it inconvenienced them. Finally, we decided

to meet for two two-hour sessions and one four-hour session on a Saturday morning.

FC, p. 34: The structure for negotiations was set up as having two two-hour sessions and
one four-hour session. It was believed that a four-hour session would result in an increase in

the expediency and effectiveness of the negotiation.

CCA, p. 17: [In sum], the procedural protocol that we finally came up with was relatively
simple and contained only a few clauses:
Teams Federal: FA, FB, FC, FD
Provincial: PA, PB, PC, PD, PE
Aboriginal: AA, AB, AC, AD
Co-Chairs: CCA, CCB

Speaking One person is to speak on behalf of each group each day
but may defer to others within the group.

Decision Making
Procedural
Each group has four votes.
Motions are passed by a simple majority of votes.
Before each vote there is a mandatory two-minute caucus.

Substantive
Each group has one vote.
Motions are passed by consensus among all groups

Dispute Resolution When consensus is not reached, the procedure is as follows:
1. Groups will caucus for a maximum of five minutes to discuss why the
issue(s) reached an impasse.
2. Discussion of impasse at the table.
3. A further five-minutes caucus to consider positions.

g) Substantive Agenda

[Students agreed on a procedure ro have an agenda developed and circulated
prior to the first two-hour session.]

PE, p. 17: The Aboriginal team agreed to take responsibility for developing an outline of issues
to be discussed. In order to avoid the unfortunate incidents from last year’s class, it was agreed
that the outline would be made available in sufficient time to allow both the provincial and
federal teams time to research the issues before the beginning of Main-Table discussions on 4
March 2002. It was decided that the Aboriginal group would e-mail the issues to the other
teams no later than four days prior to our first session to ensure full disclosure and opportuni-

ty to speak to the issues.
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B. Substantive Negotiations

[Over the cight hours of substantive negotiations, students came to agreements
on a tribunal to determine infringement of Aboriginal rights and new provi-

sions in relation to health care and education.]

1. Pre—Day-One Team Meetings and Substantive E-mails

[Each team held meetings prior to Day-One negotiations at which they

discussed their interests and actions.]

a) Aboriginal

[The Aboriginal group developed an agenda and e-mailed it to the other
groups. A conflict developed over the content and tone of the e-mail.

Teams discussed their interests, opening statements, and how to begin the

negotiations on a positive note.]

AD, p. 10: We met briefly on 25 February and again on 27 February to prepare the outline of

our goals and interests that we had agreed to circulate.

AA, p. 13: We decided to submit for negotiation the inherent right to self-government,
building on the existing treaty.... p. 14: We attached ... a preamble drafted to portray, in
explicit terms, the need for self-government from the First Nations perspective. The “need” for
self-government is grounded in the historic Aboriginal-Crown relationship; what has tran-
spired between the Crown and the Aboriginal peoples of Canada gives rise to the contempo-
rary issues facing Aboriginal people.... p. 16: We identified financing and resource develop-
ment be the first issue to be negotiated. Our negotiation proposal was e-mailed five clear days

in advance of the first round of Main-Table negotiations.

AC, p. 9: The provincial group responded that they would like five minutes before negoti-
ations to state their interests, and that such an opportunity should be given to all the parties.
The federal party sent us an e-mail that took us by surprise. The feds stated that no one group
should be able to dictate the agenda of the negotiations.... Ironically, it was the feds and the

province who placed the onus on us to identify the substantive issues.

AD, p. 10: The Aboriginal team sent e-mails back and forth responding to the federal gov-
ernment’s position. We were unsure how to approach the federal team’s attempt to establish
their own agenda and priorize the issues. Our team contemplated contacting the province to

get their reaction to the e-mail; however, time became a factor.
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b) Provincial

[The provincial team developed a list of its issues and agreed to request that
each team make an opening statement to the table.]

PE, p. 19: The provincial team met on 1 March 2002.... p. 21: [The provincial team decided
that its concerns were] limited to three issues: i) how a new level of government would fit into
the existing political framework; ii) how the implementation of self-government would be
funded (a primary concern for the government of a province with a shrinking tax base); and
iii) the scope of the Aboriginal right to self-government. We decided that it would be neces-

sary to ... develop a reciprocal relationship among all levels of government.

p- 22: The provincial team also decided that we would request that each team have an
opportunity to address the Main Table at the beginning of the substantive negotiations on 4
March 2002. The provincial team felt that there needed to be an honest display of willingness
to bargain in good faith combined with an opportunity to address the three aforementioned
provincial concerns before substantive negotiations began. PA agreed to e-mail the class with
the request, accompanied by a statement outlining the province’s indifference to the order of
the speeches. [We] thought this would show how dedicated the provincial team was to this

creative effort.

The team also agreed to bring some form of gift to the Main Table.

¢) Federal

[The federal team developed a response to the Aboriginal e-mail and agreed
that teams needed to put forward their interests rather than positions at the
[first meeting.]

FB, p. 20: The Aboriginal group’s apparent leader, AA, put forth an e-mail outlining their posi-
tion and an agenda for negotiations based on the royal commission’s recommendations as they
pertained to Treaty 6 and Aboriginal self-government initiatives. While comprehensive in its
scope, presentation, and its detailing of the Aboriginal positions, it simply did not sit well with
our team.... p. 21: Following a group meeting to discuss the Aboriginal group’s position, the
federal group developed a statement in response, as did the provincial group. These statements
were e-mailed to all members of the class, reiterating the co-operative nature of the negotia-
tions, but stating that agenda setting was not a unilateral process. We said that we appreciated
the efforts of the Aboriginal group to put forward a starting point for negotiations, but we felt
that all groups needed to put forward their “interests” rather than their “positions” at the first

Main-Table meeting.

FA, p. 16: As the federal team, we wanted to start negotiations on a positive note.

. OCCASIONAL PAPER SERIES #01-04 .




150 . NEGOTIATING SYNERGIES

2. Day-One Negotiations

[Students found that, despite positive preparations and expectations, Day One
ended in disturbing conflict and an impasse over governments’ rights to

infringe Aboriginal 5.35 constitutional rights.|

FA, p. 16: As we entered the room and sat down, I felt an excitement in the air. Everyone

seemed fresh and ready to go. [Team members] across the table smiled.

AB, p. 27: The substantive negotiation commenced with the chairpersons acknowledging

and welcoming each of the teams to the negotiation.

AD, p. 11: The provincial government brought doughnuts for everyone and the federal

government passed around homemade chains.

FA, p. 17: The provincial team spoke first. Their speech was positive and spoke of the
requirement of a good relationship and an attempt to come to an arrangement that was good
for all parties. They brought doughnuts to share.... Then it was the federal team’s turn. They
welcomed the parties to the table and passed around keychains.... p. 18: The Aboriginal team
gave their opening address and had no gift offering.

PE, p. 24: The Aboriginal group headed by representative AA did not reciprocate the gov-
ernment’s promises of good-faith bargaining and did not thank the federal and provincial rep-
resentatives for their gifts. Rather, they initiated a discussion focussing entirely on the

Aboriginal right to self-government.

CCA, p. 20: After the opening there were some procedural clarifications that needed to be
addressed, the most contentious of which was with regard to who set the agenda.... Prior to
the first substantive session, both the provincial and federal groups [had] expressed concern

that one party in these triparty negotiations was dictating the agenda.

In response to these concerns, the chairs invited all parties to present a statement of inter-
ests and raise issues to be addressed in the negotiations. Thereafter a caucus was taken to dis-
cuss what was raised and the issues that were to be put on the agenda. After the caucus the
agenda was set down.... CCB and myself as chairs organized what was on the table into an
agenda for substantive negotiations. The issues needed to be broad enough to capture all the
interests, but not so broad as to be impossible to negotiate, given the time constraints that we
were working within. The three issues that we proposed and that were agreed to by all parties
were: (1) how Aboriginal self-government fits into the current political scheme; (2) the scope
(jurisdiction) of Aboriginal self-government; and (3) how the implementation of Aboriginal

self-government will be funded.

AA, p. 19: We had recognized prior to negotiations that the inherent right to self-govern-

ment would necessarily be an s.35 right.’
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FC, p. 37: I stated the federal government position as outlined in the 1995 Federal Policy
Guide.” | acknowledged that we recognized the Aboriginal’s inherent right to self-government
based on the view that Aboriginal peoples of Canada have the right to govern themselves in
relation to matters that are internal to their communities, integral to their unique cultures,
identities, traditions, languages, and institutions, and with respect to their special relationship

to their land and resources.

The provincial team disagreed with this position and stated that in order to provide an
Aboriginal group with any type of governmental jurisdiction, the constitution would have to
be amended. Their position was that given the extreme difficulty of amending the constitution
... all powers awarded to Aboriginal governments would consist in delegated powers from the

jurisdiction of either provincial or federal government.

FC, p. 38: An impasse was reached regarding the issue of inherency, and a caucus was
called. When the parties returned, the province had changed their position and [accepted]

inherency. Subsequently a motion was made and passed accepting inherency.

CCA, p. 23: Another impasse followed in defining limits to the federal and provincial gov-
ernments ability to infringe that right. It was agreed that court-established procedures for the
infringement of constitutionally protected rights would be adopted.’ The contention was with

the procedure to “infringe a nonconstitutionally protected right....”"

The Aboriginal group argued that there could only be infringement ... if there was con-
sent. They also contended that the past procedure for infringement of these rights only
required consultation, which amounted to advance notice of infringement and that this was
not enough. The federal group agreed that consultation was too little, but contended that con-
sent was too much. Both the province and the federal groups articulated that the vantage
point from which they approached the issue was looking at the broad rights for all people of
Canada. Furthermore, there would need to be checks and balances to the formation of any
new aspects of Aboriginal self-government to ensure that the rights of all Canadians are pro-
tected. The federal government proposed that the justification could be arbitrated by a court

of law.

AA, p. 19: [The Aboriginal group] looked at what the court had said in Campbell v. British
Columbia (Attorney General) (2000), 79 B.C.L.R. (3d) 122 in regard to self-government at para-
graph 182-83:

Any decision or action which results from the exercise of this nonentrenched treaty
right is subject to being infringed upon by Parliament and the Legislative Assembly.
The Supreme Court of Canada has determined that both Aboriginal and treaty rights
guaranteed by s.35 may be impaired if such interference can be justified and was con-

sistent with the honour of the Crown.
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We had clearly identified our interest as having jurisdiction over certain areas under self-
government that are integral to the survival of and well being of the peoples of Treaty 6. The
inherent right to self-government for Aboriginal people in Canada at the outset is an empty
right. It only becomes meaningful when there is sufficient jurisdictional room for developed
and established governance institutions to provide for the needs of the people. In the
Canadian context this means that both federal and provincial powers will have to be given up
to some degree to allow for Aboriginal governance to become established and to flourish.
Where, then, is the sense in the Crown making jurisdictional room for Aboriginal govern-

ment, only to continue to hold the power to limit and infringe upon that jurisdiction?

Under the justification portion of the test for infringement of an Aboriginal right, the
Supreme Court in R. v. Sparrow [1990] 1 S.C.R. 1075 held that the Aboriginal group whose
right might be infringed must be first consulted. I concede that the extent of the consultation
can vary depending upon the circumstances, but it can potentially mean as little as noti-

fication.

It became critical to negotiate our way out of the test for infringement as set out in
Sparrow if we hoped to ensure continuity and sustainability of meaningful self-government for

future generations of Treaty 6 peoples....

p. 20: I pointed out that rights under self-government could be infringed by a valid objec-
tive born from interests of an individual or private nature such as regional or economic fair-
ness. In R. v. Gladstone [1996] 2 S.C.R. 723, Lamer C.J.C. writing for the majority suggested
that—and using the rhetoric of reconciliation—the pursuit of economic and regional fairness
might give rise to a valid objective under the Sparrow standard for justification of the infringe-
ment of an Aboriginal right. I tried to make the other parties understand that consultation
was not enough when nonconstitutionally protected interests [on the part of governments or
individuals] could form the basis of a valid objective and thus be justified under the Sparrow
standard.

p- 21: I appealed to the moral unfairness of a situation that would allow a nonconstitution-
ally protected interest [by governments and individuals] to be a valid objective that could
infringe upon a constitutionally protected right, in this case the inherent right of self-govern-
ment protected by s.35. However, the reality is that any infringement of the right to self-gov-
ernment will manifest itself through an act of Parliament or the legislature of the province.
Therefore, if we could negotiate consent as a replacement for consultation as part of the justi-
fication standard for the infringement of the right to self-government, we would in effect
“handcuft” certain federal and provincial powers. Those powers under the enumerated heads
of power found in the Constitution Act 1867 (30 & 31 Victoria, c.3. U.K.) most likely affected
would be 5.91(24), the federal power over “Indians and lands reserved for Indians,” and the

provincial powers under 5.92(13), “Property and Civil Rights in the Province,” and 5.92(16),
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“Generally all matters of merely a local or private Nature in the Province.” I would suggest
that if these powers are left unchecked, in relation to an s.35 right to self-government, any
negotiated agreement between the federal Crown, provincial Crown, and a First Nation will

always be surrounded by an air of uncertainty.

FB, p. 20: After the relatively conflict-free and efficient negotiation of procedures and dis-
pute-resolution mechanisms, my fears were aroused by the possibility that we would now be

forced to take defensive positions in the substantive negotiations.

CCA, p. 23: Tempers began to rise and hostility across the table mounted. There were no

motions on the table and we were nearing the end of the session.

FC, p. 39: The [federal team] proposed that the courts would determine whether an
imposed infringement upon the jurisdiction of Aboriginal government would be justified and
in keeping with the honour of the Crown. The provincial government echoed the concerns
raised by us. As the provincial group was expressing their concerns, time ran out on the first

session.

CCA, p. 23: Before we could depart, as chairs we attempted to summarize what happened
and where we would be for the next session.... [The session ended with a statement by PD of
the provincial team] that [the status quo was not working and that ] “we should not lose the

forest for the trees.”

3. Post—Day-One Team Meetings
[Each team held additional meetings prior to Day-Two Negotiations.]

a) Federal

[The federal team discussed how to get past the impasse. One member offered
a proposal for a federal-provincial-Aboriginal tribunal to determine infringe-

ment issues.|

FB, p. 22: Following the first session, the federal group met at Alexander’s’ for a group think
tank.

FC, p. 40: Everyone was frustrated by the impasse.... [After considerable discussion], FD

put forward a solution....

ED, p. 22: I would like to suggest an innovative solution.... Any infringement on noncon-
stitutional issues will be examined by a nine-party tribunal consisting of three representatives
from the province, three from the Aboriginal team, and three from the federal team. These
parties would work together much like a panel of judges and decide by a majority whether a
breach is justified or not.

FC, p. 40: We decided [this] should be proposed during the next negotiation.
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b) Provincial

[The provincial team concluded that a discussion on shared financial respon-
sibility and accountability was needed before other discussions could proceed.]

PE, p. 23: The provincial team met again on 3 March 2002 to further discuss the approach that
our team would take the next day at the Main-Table discussions....The team decided that we
would all feel comfortable in promoting a form of “self-sustaining self-government.” This par-
adigm would be based on the knowledge that provincial financial support of Aboriginal self-
government would be contingent on the ideal that self-government would one day become
self-sufficient. Throughout the meeting, various members expressed their concern over the
issue of accountability. How does one ensure any government is accountable for their actions?
Governments must have a certain degree of autonomy to spend public money for programs,
procedures, and activities considered to be in the best interests of the public. Aboriginal self-
government is a precedent-setting idea. The newness and complete lack of a frame of reference
is troublesome to those who prefer orderly paradigms that are controlled by the majority view.
Accountability and responsibility for one’s actions are absolutely imperative to the success of
Aboriginal self-government if it is to become a fully functioning third element in Canadian

governance.

The provincial team decided that before we addressed the substantive issues presented
by the Aboriginal team, a discussion on accountability was imperative. The team had not
focussed its argument within the form of the Aboriginal team’s agenda; however, the province
felt that “before we can decide what colour to paint the bedroom, we must come up with the
resources to build the house.” In other words, the province felt that the group should look at
the bigger picture of who was going to pay for what, who was going to lose or gain jurisdic-
tion over what, and how do we ensure mutual accountability among all levels of government,

before we decide on education or health issues.

¢) Aboriginal
[The Aboriginal group met with external resource advisors.]

AC, p. 19: Our group arranged for a lunch meeting with the chief negotiator for the FSIN
(Federation of Saskatchewan Indian Nations), Bob Mitchell. He arrived with Alex Joseph Felix
(AJ), the treaty governance consultation officer for the FSIN.

p- 20: We held a meeting prior to the second negotiations session to discuss any thoughts

we had over the week. We had nothing new to add since the last session.

4. Day-Two Negotiations

[Day-Two negotiations also proved exceedingly difficult.]
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CCA, p. 24: [At the beginning of Day Two], before discussion could resume on the issue of
infringement of nonconstitutionally protected rights, the provincial group asked to speak to a
concern that arose from the last day’s negotiation. The concern that they wanted to address
was a clarification of their position in the talks and a definition of the relationship between the
Aboriginal group and the province. The provincial group proposed what would come to be
known as the neighbour principle. In this proposal, the Government of Saskatchewan would
agree to legislate in such a manner as not to infringe on Aboriginal self-government within the
province as far as section 35 of the Constitution concerns environmental issues. In return, the
province asked the Aboriginal groups to take reasonable care in the exercise of those rights not
to harm the citizens of Saskatchewan. In sum, what was being proposed was a formal recogni-
tion of the relationship between Aboriginal nations and the province according to a neighbour
principle, whereby the standard in relations would be that of reasonable care. This was impor-
tant to the provinces because of the potential conflicts between the two systems of government
(i.e., the provincial government and the Aboriginal government) and overlap of laws between

the two groups.

FB, p. 22: The Aboriginal group noted that they would sign a paper to be a good neigh-
bour if it would “appease” the province. FC, from the federal group, suggested that the neigh-

bour principle was already covered by tort.

CCA, p. 25: In response to this proposal, the Aboriginal group highlighted that while they
would never do anything in terms of the environment that would harm the peoples of Sas-
katchewan, they would agree to reciprocal legislation that entrenched the neighbour principle.
They also stressed that provincial laws cannot infringe on treaty rights. At the time of Treaty 6,
Saskatchewan was not a legal entity and as such was not contemplated by the treaty. While the
Crown can divide itself into the federal and provincial governments, this cannot interfere with
treaty rights. In response to this point, the provincial group indicated that they viewed the
province as part of the treaty, being not only bound by the treaty terms but also able to

enforce them.

At this point there was an opportunity to put the proposal to a vote and sever all discus-
sions around the issue. However, this issue was connected to the impasse that was reached in
the last session and as such it was important to talk about the two in conjunction with each
other. Therefore, as chairs, CCB and I exercised our discretion and moved on to discuss last

session’s impasse.

PE, p. 33: The province revisited the issue of whether the province is a party to the treaty
by establishing that if the province is not a party to the treaty, then we were not willing to par-

ticipate in an Aboriginal self-government funding scheme.

FB, p. 24: The province seemed to dig in their heels on this point, leaving the final negoti-

ation in serious limbo.

. OCCASIONAL PAPER SERIES #01-04 .




156 . NEGOTIATING SYNERGIES

CCA, p. 26: Discussion continued around the appropriate procedure for infringement of
“nonconstitutionally protected rights” within the sphere of Aboriginal self-government. It was
apparent that tension still ran high, but ... every group seemed eager to find an appropriate

resolution that would satisfy all parties....

After a short caucus, the federal group came back with a proposal in which a tribunal
would be set up to determine if a breach of nonconstitutionally protected rights occurred, and
if so, whether it could justified. The tribunal would consist of nine members, three from each
of the federal, provincial, and Aboriginal groups. The tribunal would be subject to judicial
review in the decisions that it rendered. Furthermore, the tribunal would have a life span of
five years. The five-year period would be a probationary period after which consent on the
part of Aboriginal government would be required for infringement of “nonconstitutional
rights.” This would be a first step towards self-sufficiency in the establishment of Aboriginal
self-government. It was also put forward that funding to implement self-government would be
provided. As long as “things were going right” with the development of Aboriginal govern-

ment, then more room would be given.

p- 27: Although the Aboriginal group was intrigued with this proposal, the problem was
raised about the election of a new government every four years. It was put forth that there
would be no guarantee that the new government elected after four years would honour the tri-
bunal proposal. In response to this issue, the federal group indicated that the deal reached
would be constitutionally protected so that the deal could not be changed with the change in

successive governments.

The Aboriginal group also proposed that the funding be locked in for five years, with the
possibility of being renegotiated at the end of the third year. The purpose was to prevent gaps
in funding at a crucial time in the establishment of self-government. The goal articulated by
the Aboriginal group was that they would be able to decrease reliance on the federal and
provincial groups for funding and be able to sustain themselves. To be able to attain the ulti-
mate goal of self-sufficiency, the Aboriginal group indicated that there would have to be a
trade-off with respect to some of the resources that overlap with federal and provincial juris-
dictions. There was a request for clarification as to the criteria that would be established to
determine whether development was proceeding along the “right lines.” It was also put forth
that these guidelines/criteria should take into account cultural aspects of the Aboriginal

peoples.

The provincial government raised concerns with the five-year window as “parental” on the
part of the federal government. They would prefer that the tribunal have an indefinite life
span to help deal with problems as they arise in the future. Furthermore, the provincial group
indicated that they would only be willing to provide funding if they were recognized as part of

the treaty and as such able to enforce its terms. In response to this, the Aboriginal group

. CENTRE FOR THE STUDY OF CO-OPERATIVES .




PART TWO: CASE CHRONOLOGY . 157

maintained that they would not recognize the province as part of the treaty. The federal group
indicated that the money that was paid to it by the province would be allocated in the most
efficient manner. Such a manner would be to provide it to the Aboriginals who were in the
best position to utilize the resources in their development.... Since time was running out, the
session ended shortly after that caucus, with a clarification of the proposals on the table and a

reiteration of the agenda for our final negotiation session.

FB, p. 24: We concluded the second session, with only the four-hour final negotiation

remaining.

5. Post—Day-Two Team Meetings

[Each team again assembled prior to Day Three, all discussing ways to try to

get the negotiations moving more positively.]

a) Federal

FB, p. 24: The federal group met at Alexander’s for the final time. We resolved that we had to
get negotiations back on track. We opted to revisit the principles and mission statement of our
negotiations. We opted to reaffirm the tripartite model of negotiation, with its inherent
respect for the interests and inputs of all parties, via a statement at the beginning of the formal
negotiation. We opted to move past substantial procedural wrangling about the tribunal by
suggesting a motion to accept it as a dispute-resolution mechanism in principle, with the actu-
al procedural components to be revisited at a later fictitious meeting.... Our group was unani-
mous in their support of these ideas, and by this time we knew the direction we wanted the

negotiations to go as a collective and cohesive group.

b) Aboriginal

AD, p. 20: Following the negotiation session, our group had a short caucus. We felt that it was
essential that our team do some talking with the other sides before Saturday or nothing would
be resolved. Whether or not we would be able to reach an agreement would depend largely on
what went on outside the Main-Table negotiations.... Our intention was to try to help the

provincial government understand our interests and clear up any misunderstandings.

¢) Provincial

PE, p. 34: [We decided at our caucus meeting prior to Day Three to give up the attempt to
discuss treaty status on the grounds that] the four similar-minded team members did not see

the point in beating the proverbial dead horse.
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6. Day-Thre Negotiations

[During the final four-hour session, after a long debate, a resolution was
found to the log-jam over the tribunal. Once this occurred, other agreements

Jollowed quickly.]

EB, p. 25: The final negotiation began with two rooms, one for the negotiation, the other for
caucusing and refreshments. From the outside, it appeared as though people were somewhat
anxious about what the day would hold, and whether we would move forward or become

mired in impasses.

CCA, p. 29: In our final session there were several issues that we had yet to resolve. The

talks began with an urgency to get something resolved in concrete terms....

MoOTION #1: NEIGHBOUR PRINCIPLE: The Aboriginal group put a motion on the table with
respect to the neighbour principle, whereby there would be an agreement in principle to set
up a framework of reciprocal legislation with respect to environmental issues. This legislation
would require both parties to exercise a duty of care with respect to matters concerning the
environment, keeping in mind the effect of actions on the other party. This motion was passed

by consensus.

p- 25: The passing of the motion was significant not only because it was the first substan-
tive issue that was resolved, but also because it was resolved after an entire session of negotia-
tion. The process to passing the neighbour principle threatened the talks in that it challenged
the parties at the table in what they believed to be their roles and the position that others
thought they played. After the motion was passed, new life was breathed into the process,

giving the parties to it the “second wind” they needed to continue.

AB, p. 37: Upon further reflection, I began to question whether the agreement on this
issue was motivated by the group’s desire to succeed where the previous multiparty class had

failed, that is, to pass a substantial issue by consensus.

CCA, p. 30: MOTION #2: TRIBUNAL PROPOSAL AND ADR MECHANISM: The second motion put
on the table related to the tribunal proposal for infringement of nonconstitutionally protected
rights that fell within Aboriginal self-government. In addition to the concerns that had been
raised with the five-year limit on the existence of the tribunal, members of the provincial
group put forth an alternative dispute-resolution mechanism as an ongoing process to aid in
the resolution of conflict between the parties. This mechanism would take effect after the tri-
bunal had reached its life expectancy and would be in place indefinitely as a means of dealing
with unforeseen conflict in the future. According to the provincial group, this mechanism
would be in place to facilitate conflict resolution that arose among the parties themselves
before the matter resorted to the courts. Further, this mechanism would encourage the devel-
opment of the relationship between the Aboriginals and the province, building it into the

future.
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The contention with this proposal came from the federal government, which claimed that
the mechanism was merely a check on Aboriginal self-government. It was their position that
the five-year time limit was an essential step in the progress towards self-sufficiency. After that
time, the governments (provincial and federal) of Canada had to let Aboriginal self-govern-
ment grow and develop. This ADR mechanism was viewed as a useless step. If the conflict
occurred and there was a deadlock in resolving it, then the fallback would be the court system.
The end result would be the same regardless of the implementation of an ADR mechanism.
The view of the mechanism by the federal government was that it was an unneeded safeguard

for which the courts held the default position.

The Aboriginal group for the most part sat back and let the province and federal govern-
ment “fight it out.”

In an attempt to clarify the proposal, I as chair asked questions of the provincial group as
to how the ADR proposal would fit in with the tribunal proposal, and reiterated what I
thought was the purpose behind the proposal.... After the issue was clarified and the purpose

reiterated, we broke for a caucus.

AD, p. 21: The federal government reaffirmed the tribunal proposal that had been dis-
cussed in the last negotiation session. The provincial government wanted to agree with the tri-
bunal proposal, but on condition that a dispute resolution procedure be put in place. The
province felt that the tribunal was a one-shot deal and wanted a dispute-resolution procedure
to be put in place before having to go to the courts. The federal government was having trou-
ble understanding the province’s reasoning. The province wanted a board created in addition
to the nine-party tribunal. The federal government felt that this was just one extra step that

was entirely unnecessary in the process.

The federal and provincial governments had come to a deadlock on these issues. The chair
stepped in at this point in an attempt to get some clarification on the provincial government

position and the model they were proposing.

CCA, p. 32: When we reconvened at the Main Table, the Aboriginal group put forward a

mediated agreement between the federal and provincial groups.

AD, p. 21: [After caucus] AA finally spoke for the Aboriginal side. He made a suggestion
that all parties agree to engage in reciprocal legislation to the effect that should disputes arise,
there is an agreement to engage in ADR prior to litigation. This reciprocal legislation would be

bilateral (provincial/Aboriginal and federal/Aboriginal).

EB, p. 25: Following the amendment ... the tribunal motion passed in three stages. First,
ADR legislation would be created to extend beyond the life of the tribunal. Second, the tribu-
nal was passed as a five-year tripartite mechanism with a review at the five-year mark. Third,

the funding arrangement within that five-year window was approved with a review at the
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three-year mark. All proposals were accepted as a framework at this time, with procedures to

be established at a later fictitious meeting.

CCA, p. 33: MOTION #3 AND #4: HEALTH CARE AND EDUCATION: Health care and education

were the only issues surrounding scope that we got to.

AA, p. 21: The second half of the session was based on trying to define the jurisdiction and
funding of self-government. Mitchell suggested in our meeting with him that a good place to

start was health and education.

CCA, p. 33: In health care it was proposed that there would be an establishment of on-
reserve clinics/infirmaries to be run by the Aboriginal government. Funding for this proposal
would be provided by taking money paid by Treaty 6 peoples who purchase goods subject to
the GST and channelling that money back into health care on a dollar-for-dollar basis.... The
provinces would maintain off-reserve health care through existing mechanisms, as funded
through taxes and federal transfer payments. After two caucuses to achieve this motion in its

entirety, all parties passed it by consensus.

FC, p. 46: In education, the Aboriginal group proposed that the federal government was
responsible for the education of Aboriginal people who resided on the reserve, within which
Aboriginal people would control education to the extent that they could insert a cultural per-
spective into education for Aboriginal children. This control over the curriculum would be

subject to the predetermined standards required to obtain postsecondary education.

EB, p. 26: The motion provided for the diversion of Aboriginal property taxes to fund cur-
riculum development in regard to Aboriginal culture and language in both on-reserve and off-
reserve provincial schools. All students would have access to these programs, and GST diver-

sion could also assist in this venture.

AB, p. 38: It was noted by the group, following adoption of each of these motions, that
the group had determined the principle framework of the entire health-care system of the
Aboriginal people of Treaty 6 in approximately ten minutes, and that of the Aboriginal educa-

tion proposal in approximately twenty minutes.

FB, p. 26: We had passed two substantive motions in one and a half hours! We looked
around the room at the groups in disbelief, wondering where the friction and frustration had
gone from the previous negotiations. AA then put forward the closing motion of the class: to
adjourn on the positive note that we had achieved. This was unanimously passed in a rousing

round of applause.

AB, p. 41: During the substantive negotiations, six motions were passed by consensus over
the course of approximately eight hours of negotiation, including: (1) a motion on Aboriginal
self-government; (2) legislation in relation to the neighbour principle; (3) alternative dispute-
resolution legislation; (4) an agreement-in-principle in regards to a tripartite tribunal; (5) a

health-care administration agreement; and (6) an Aboriginal education curriculum agreement.
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7. Debrdefing at Class Supper

[Students met the Sunday evening following the four-hour session for a class
dinner and debriefing session.]

PE, p. 43: In an attempt to determine whether there was going to be one of Professor Benson’s
famous dinner parties, I spoke out, which seemed to snowball into a combination supper/

debriefing session for the next evening.

ANALYSIS

A. Multiparty Negotiations: What, Why, How ?

[Multiparty negotiations may be broadly defined as the ways in which
multiple individuals and groups trade resources and power to establish
social or economic place or benefit in the face of unavoidable co-existence
and interdependence. Such a definition, however, excludes little social and
economic interaction, hence multiparty negotiations are generally more nar-
rowly defined as voluntary talks through which groups seck to agree on the
terms of their social, economic, political, and/or legal relationships.

Multiparty talks involve institutional roles. Negotiators participate not
only as individuals but also as representatives of social or economic groups
such as parents, teachers, lawyers, heads of organizations, corporations, or
states. What they negotiate are the rules by which individuals and groups
agree to govern their behaviour to share rights, privileges, obligations, and
responsibilities.

Multiparty talks involve large numbers of people not at the table.
Negotiators are accountable directly to political or corporate masters, and
indirectly to larger constituencies who will be affected by any agreement
reached by the negotiators. Such “background groups” are invisible yer
palpable presences at the table, limiting negotiators mandates or rendering
agreements moot should they have been arrived ar with insufficient attention
to background group realities.
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Before agreeing to talks, parties assess whether they have more to gain or
lose by participating. Parties may attend initial meetings as a way of assessing
this situation. If parties decide ro stay in talks, they assess whether they have
more to gain or lose by co-operating ro seek a mutually beneficial solution.
Parties with more power weigh the potential consequences of unilateral action
against the potential costs of sharing their power. Parties with less power
weigh the risks of losing autonomy and visibility through agreeing to less-
than-ideal terms, usually in the context of the absence of affordable or enforce-
able third party intervention.

Parties’ comparative power and resources are primary determinants of
whether multiparty talks on a particular subject begin, continue, and lead to
a co-operative alternative to unilateral action. There are many kinds of power,
and power dynamics are constantly shifting. Multiparty talks that conclude in
mutually beneficial solutions enhance autonomy, dignity, and relationships.
But multiparty talks consume time, energy, and resources, with unpredictable
outcomes, so parties constantly assess the costs and benefirs of talking and of

potential agreements versus their alternatives.]

CCA, p. 5: Multiparty conflict resolution occurs on a daily basis, such as between friends who
argue over what movie they want to watch or where they want to go for dinner. “Official”
multiparty conflict resolution occurs on a grander scale involving issues of national or interna-

tional concern.

ED, p. 15: When a dispute evolves beyond the boundary of one-on-one and single-issue
conflict negotiation, the entire dynamic shifts, as do the repercussions of what occurs at the
table. The roles of the collective are far less defined, the boundaries become blurred, and

accountability is heightened to a whole new level.

CCB, p. 2-3: [Multiparty] negotiation is a human process intended to solve conflict
between two or more parties.... It [attempts] to achieve solutions that satisfy the parties in

conflict without bloodshed, and to offer a viable alternative to vicious cycles of retribution.

p. 12: The aim of negotiations is ... to “prevent harmful conflict before it arises, then to
resolve what cannot be prevented, and finally to conzain what cannot be resolved.”’ Negotiation
provides a structure within which parties attempt to persuade each other using reasoned and
balanced argument.... The structure of negotiation also imposes limits on what parties can do
once within the confines of the negotiation process.... Negotiation is both liberating and
restrictive; it is a process of accepting new privileges and obligations; the parties cannot take

one without the other if negotiation is to be “valid” in its outcome.

AD, p. 27: The prime benefit of negotiations is that the parties affected by a decision can
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identify the issues involved and work out creative approaches in an effort to maximize their

overall interests.

CCB, p. 26: Negotiation is built on the free will of the parties to agree or disagree. Each
party’s autonomy fits together to form a relationship among the parties that is less vertical or

horizontal than a network:

A network is people sharing information and resources. If a pyramid has the social
structure of an army, a network has the social structure of a street market or a town
meeting. Whereas pyramids are usually held together by coercion, networks are held
together by mutual interest. While pyramids tend to block their members from leav-
ing, networks generally offer alternatives and exits to their members. It is hard to leave

an army, but easy to leave a street market.’

Each party is guided by its own interests and has a part to play in the process. If the par-
ties reach an agreement, the result is potentially far greater than if a solution was imposed on

them. It represents an exercise in joint decision making.

p- 25: Negotiation is valid because it is based on the participation of the parties. Each par-
ticipating party has the opportunity to present its side as well as the duty to represent its side

in the discussion forum....

p. 5—-6: Not only are negotiations a forum where solutions to problems are obtained, but
they are also a process used to diagnose and understand conflicts between and among parties.
Conflict is seldom simple or one-dimensional. Rather, it is elusive and interpreted [differently]
by the parties themselves. Parties might agree that there is conflict, might feel the tension

between them, and yet fail to agree on the cause of the conflict or [the core issues].

p- 31: Multiparty negotiation is a human process. Both the negotiators and those they rep-
resent are human; both reflect the values, needs, and wants of humans in a world of scarcity.
The problems are human problems—a result of human interactions with each other and with
nature. The visions, suggestions, and ideas brought to the table are human; they represent the
creativity and ingenuity of humankind. The resolutions, or lack thereof, are the result of

human participation and yield human satisfaction or discontent.

p- 1: The conduits and mediums of a human process do not offer the invariable speed of
an electric wire or the consistent melting point of a metal. A human process promises variabil-
ity and inconsistency. It is fickle, capricious, unpredictable, and will fail as often as it succeeds.
It is a process that happens at one moment in time, yet is also a combination and intermin-
gling of many times and events. It is a process laden with histories of relationships, biases,

experiences, contradictions, and adversity.

AA, p. 8: [A]ll aspects of human interaction are at play in the negotiation setting. The

human dynamics include, inzer alia, ego, communication skills, the ability to be understood
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and the ability to understand, body language, voice inflection, emotional control, and even

seating arrangements.

CCB, p. 27: Negotiation allows the flexibility for wide ranges of participation. The process
will take on a shape according to the goals and personalities of the participants. The represen-

tatives might be leaders or followers, group-oriented or authoritarian.

p- 13: Negotiation centres around the parties and people involved. Negotiation will only

advance as far as the parties are willing to go.

p- 31: Despite being a human process vulnerable to so much subjectivity and so little cer-
tainty, we still regard it as something that can bring real solutions to enduring problems. A
human process affords the possibility of a humane solution. It embodies the potential for
understanding, fairness, and trust building among the parties. It is an exciting process in

which all parties have an opportunity to be heard and to contribute to the outcome.

p- 24: The irony of negotiation is that parties are negotiating because they could not get
along, but the only way they can negotiate successfully is through co-operation. Negotiation
will only be successful if it ameliorates this irony.... p. 31: The negotiation process is a para-
dox. It is a human solution to remedy human problems—an avenue to address conflicts in a
way that prefers discussion to bellicose actions. It can only succeed, however, if those involved

set aside the human characteristics of biases and negative emotions that taint the process.

p. 10: The understanding that parties develop during claims and counter-claims leads to an
assessment by the parties. Either they decide to pursue the process and work together co-oper-
atively, or they opt for a unilateral solution. Each party assesses the costs of continuing on its
own. If a unilateral path is blocked, costs too much, or is less attractive for whatever reason,
parties will gravitate towards negotiation. If a party perceives that there is too great a power

disparity between them, however, they will be sceptical of negotiation.

[Thinking unilaterally], each party regard[s] the problem with a winning mentality,
seeking ... ways to overcome and get what it want[s]; [negotiation requires a] ... shift
to a conciliatory mentality, believing the solution to be found with, not against the
adversary and preparing to give a little to get something, to settle for an attainable sec-

ond best rather than to hold out for an unattainable [total] victory.”

p- 10: Recognizing a possibility for conciliation is a vital condition for negotiation.
Negotiations do not occur where ... there is so much conflict that common interests cannot
be identified...." Have parties changed their perceptions of each other so that conciliation is
possible?... Parties shift not only their perceptions, but also definitions and acceptability lev-
els. As parties change from a spirit of antagonism to one of conciliation, they become less rigid

in their categorization of conflicts and more tolerant of the other parties’ views."

Throughout the process of interaction, the parties give each other information, directly
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and indirectly. Each engages in learning about the other, about himself, and about the
possibilities and impossibilities of their common situation. Negotiation is a process of
discovery. Discovery leads to some degree of re-organization and adjustment of under-
standing, expectation, and behaviour, leading (if successful) eventually to more specific

discussion about possible terms of a final, agreed outcome. '

p- 16: An inherent limitation of negotiation is the possibility that it no longer serves the
interests of a party or parties. “Negotiation does not involve only an exchange of offers and
concessions to make the offers finally fit together. Offers are measured against two other
notions: expectations of an outcome, and estimates of an outcome without agreement.”lz Fach
party will ask itself what the best alternative to a negotiated agreement is. If at any point a
party decides to walk away from the table, it is at liberty to do so. The negotiation process can
therefore be very fragile. It requires that the parties constantly reassert their good faith at the

table and their desire to continue.

p- 14: Other processes, such as court proceedings, also take into consideration the interests
of the participants, but negotiation, as a mirror of the interests and concerns of the parties, has
the flexibility to address the needs of parties in multiple and particular ways. This feature is
significant because each party has a different opinion of what is fair. A negotiation process

allows the parties to determine what is fair.

FD, p. 2: During an industrial organizational psychology class ... couched in the term
“intergroup conflict,” ... I was introduced to the concept of shifting conflict in a functional
direction within an intergroup conflict. Rather than learning to suppress or eliminate conflict,
managers and other such organizational members were being taught to manage it. In some
instances, conflict was even encouraged. Nonetheless, conflict diffusion strategies were neces-
sary. | remember encountering strategies steeped in terms such as “compromise bargaining,”
“cultural sensitivity,” and “integrative problem solving.” In addition, when conflict was escalat-
ing, managers were being encouraged to bring in an outside consultant. The task of the con-
sultant would be to establish trust, set procedural rules, and help the parties identify the most

important problems at work....

CCB, p. 22: Negotiation is not only a mirror that reflects what actually is, but also a map
for the future.... All parties are looking forward, analysing the implications to their relation-
ship.... Fundamental to an enduring process of negotiation is developing co-operation among
the parties. Getting along is the basis for negotiation. “The objective of negotiations is to cre-
ate a good and enduring relationship among the parties.... Agreements that are essentially

one-sided cannot endure indefinitely.”"”

p. 17: The [fragility] is sobering to a process that promises so much. But every process has
its boundaries. The parties involved know that there is a limit to how much they can ask for

and how much they can give up.
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B. Preparation

[Students are surprised at the amount of preparation that goes into being a
good negotiator. It takes years to understand the subject being negotiated ar a
sufficiently deep level to be able to simultaneously protect your party’s interests
and envision mutually beneficial and feasible solutions. Preparation includes
understanding the particular history and context of the dispute, the power
and resources of each party, the consequences for each party if no agreement is
reached, what each party needs and wants, and what legal rights and regimes
are involved. Beyond that, it involves understanding human nature and the
human condition, the leadership ability ro articulate a new vision, and suffi-

cient respect from others to be able to lead them there. A good negotiator is a
formidable human being.]

ED, p. 9: For any negotiation to proceed smoothly, preparation is essential.
AC, p. 38: I have observed the importance of preparing thoroughly.

ED, p. 16: Planning includes knowing myself, knowing my team members, knowing our
collective BATNA (best alternative to a negotiated agreement), and having a comprehensive

understanding of the background, the issues, and the substance of the negotiation.

p- 26: Unfortunately, the playing field was far from equal. I was admittedly unprepared to
negotiate on issues | had only a marginal understanding of.... I lacked the necessary tool—
knowledge [on the substantive issue]—I needed to truly test my skills as a negotiator. As it

stood, I was intimidated and lacking in confidence.

1. Substantive Knowledge

[Substance is knowledge of the subject-matter being negotiated, in all its man-
ifestations. Students commented on the need to understand the sources and
distribution of power among the parties, each partys interests, what is at stake
in the negotiations for each party, the legal rights involved, if any, and the his-
tory and context of the particular dispute.]

a) Power

[There are always power imbalances among the parties. Being aware of the
relevant power of each party is a fundamental survival skill in negotiations.
There many kinds of power, including institutional authority, economic
resources, military power, natural resources, legal rights, public opinion, or
allies. Individual negotiators also each bring a different level of personal
power, including knowledge, leadership skills, charisma, respect, perceptive-

ness, vision, and understanding.]
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ED, p. 19: Being able to assess the impact of power asymmetry on the negotiation process and
on any negotiated outcome is an important part of knowing whether and how to begin or

. .. 14
continue negotlatlon.

AA, p. 5: The rhetoric surrounding negotiated conflict resolution implicitly asserts that the

parties to the process have relatively equal bargaining power. [7his is false.]

CCB, p. 22: A process that projects an unreal sense of equality will produce an unreal solu-

tion—one that will be left unfulfilled in one way or another.

ED, p. 19: Effectiveness during a negotiation can only be achieved by gaining an under-

standing of one’s power role.
PD, p. 19: The dynamics of power will inevitably be at the negotiation table.

CCB, p. 17: Although all sides are represented at the table, the power each party exercises
will often be disparate and asymmetrical. Power is asymmetrical when one party has little or
no ability to exert influence on the other party in reply to the influence exercised upon it...."
Power imbalances take many forms, and may be actual or perceived, for example: superiority
in resources; " skilled negotiators; personal power—the ability to exercise individual traits and
characteristics in an influential manner; relationships, when there is a recognizable mutuality
or interdependence such as a fiduciary relationship; “the ideas, values and beliefs that structure
or order individual lives, relationships, or people in general”;” and a party with more to lose or

gain is more vulnerable: a party with less to lose or gain can walk away more easily.

p- 19: Which power imbalances are relevant, i.e. “the balance of capabilities directly rele-
vant to the issue under negotiation and the ability to use those capabilities effectively to gain

. . . . . . . 18
influence and support one’s bargaining tactics,” vary with each negotiation.

AD, p. 20: I believe the lack of progress [Day Two] was based on an unclear understanding
of the issues. Each side had different areas of expertise in the area. Groups were communicat-
ing their interests in a manner that confused other participants who were not familiar with

these issues.

AA, p. 6: The power imbalance must be recognized in all its manifestations.... It cannot
be assumed, however, that all parties will perceive the power imbalance in the same way....
Even when the negotiators inform themselves of the historical relationship between the parties,
and are cognizant of a resulting power imbalance, this imbalance will not be viewed through

the same lens.

FD, p. 19: There are a number of categories of power.... For example, the federal govern-
ment has formal authority, resource power, procedural power, habitual power, and sanction
power. The provinces share many of those powers. The Aboriginal people, it can be argued,

have [media power and constitutional power].
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AD, p. 29: The federal team had the powerful expertise of FC. The Aboriginal team had
AA’s knowledge. Procedural issues, such as the setting of the agenda, the pace of the process,
and precedent were all factors in the distribution of power. However, it was the personalities of
the negotiators that truly dictated the power. Each team had at least one person with a strong
personality who assumed the leadership role. A balance of these personalities allowed sides to

reach agreements.

p- 4: The consensus model gave our Aboriginal team, a weaker party, some leverage in the
decision-making process. A consensus model preserved some element of power on all sides.
The power to make decisions ... would not be left to the federal and provincial teams....
There was a risk that a party to the negotiations could stop the entire process by persistent
opposition.... However, we decided as a group that it was our best option in light of the

power imbalances at the table.

PB, p. 9: “For the least powerful individual or groups, perhaps due to gender, economics,
race, culture, differing abilities, or other characteristics, a movement that place[s] great empha-
sis on interests as opposed to legal rights raise[s] concerns about both harm and perpetration

. . .. »19
of systemic inequalities.

AC, p. 3: It is a scary feeling to [think] that you are powerless and you must go in front of
those who wield the power and ask them to give you something they do not want to give, nor

do they have to give you.

PD, p. 28: [As one whose background makes me very sceptical of authority,] I learned how
those who are privileged many times flaunt their privilege without even realizing it because it
is entrenched. It is part of them. Trying to change these entrenched attitudes is going to take
longer than most advocates for change expect. The saving grace is to know what one is facing.
We have a proverb in my mother tongue, Luganda, that literally translated means “That which
comes when you know, takes very little.” The moral behind that is “Know your enemy.” There

will be no nasty surprises if you do.

p- 29: Power is a double-edged sword. The more you use it to subjugate others, the more
resistant those subjects will become. That is why eventually revolutions occur.... Human

dignity is not for sale.

b) Interests

[Each party has different interests—ithings it needs and wants to achieve. A
party will agree to negotiate only if it decides there is more possibility of
achieving these interests through negotiating than through unilateral action.
These interests motivate particular demands at the table—demands that are
often starkly incompatible. If information can be accumulated on party needs

and wants, solutions may become visible that meet sufficient interests of each
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party to lead to an agreement that provides more than parties could achieve
unilaterally.]

ED, p. 19: “The effect of power on negotiation is inescapable. The substantive interests of the
parties involved are inseparable from their view of their power situation and their desire to

. 20
protect or enhance it.”

FC, p. 48: I learned that every group of people and more specifically, every individual, has
a different agenda. As Andrew Pirie argues, different people are concerned about widely differ-
ent things.” As a negotiator, your job is to learn as much as you can about the person you are
negotiating with: what each person’s agenda is, and through what method you can most effec-

tively appeal to that agenda.

AC, p. 38: I have realized the importance of being aware of the underlying concerns and
interests of the participating parties in order to tailor a negotiation strategy that encompasses

mutual gains.

ED, p. 5: Satisfaction is viewed as a triangle with substantive, procedural, and psychologi-
cal needs on the three sides.... Substantive refers to time, money, and land needs. Procedural
refers to the process of how things are done—for example, whether I was involved and under-

stood. Psychological refers to security, well being, and emotional needs.

p- 19: Professor Christopher Moore describes interest-based bargaining as “seek[ing] to
enlarge the range of alternatives so that the needs of all parties are addressed and met to the
greatest extent possible.”” He describes the conditions needed to make interest-based bargain-
ing work:

«  Darties have at least a minimum level of trust in each other.

«  Parties have some mutually interdependent interests.

«  Equal, but not necessarily similar, means of influence exist, or the party with the supe-
rior power is willing to curtail the exercise of power and work towards co-operative
solutions.

«  Parties have a high investment in a mutually satisfactory outcome because of mutual

fear of potential costs that might result from impasse.

Parties desire a positive future relationship.”

p- 8: [Steps in interest-based bargaining]:

1. Story telling: Because the cause of the conflict is seldom agreed upon, the task is to give
each party a chance to tell their story, and then to identify interests, issues, and build an
agenda.

2. Problem solving: This step involves generating and analysing options, and reaching an
agreement. This is often the least important step. If step 1 is done well, there will be less

difficulty with this step.
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3. Implementation: This step is also important because the process is for naught if no
implementation occurs. In basic terms, it must be determined who will do what and by

when.

PA, p. 17: According to the Oxford Dictionary, an interest is “a principle in which a party
or group is concerned.” It is the motivating reason [for] people [to] take a position on an
issue.” An interest in a multiparty context is akin to an “outcome goal” in a sporting con-
text....” p- 16: Generally, in the sporting context, goals have been assigned to three major cate-
gories: Outcome Goals, Performance Goals, and Behaviour Goals... 7 p. 17: An outcome goal
would be a goal for the whole season, or the duration of the time that members are together.28
It is the united vision that provides the direction, inspiration, and motivation for teammates
to work together.” An outcome goal is a realistically achievable dream.... The province’s out-
come goal was to implement the terms of the treaty in a way that would balance the needs of

all citizens of Saskatchewan, while recognizing the duty of the Crown to honour the treaty.

p- 18: When setting outcome goals, some things must be kept in mind. First, one must
ensure that all members of the team are involved. Total involvement is necessary because out-
come goals are the motivating purpose of being part of a team.” Second, the goals must be
realistic.” Third, there should be a deadline for achieving [them].” Finally, goals should focus
on concrete and specific outcomes ... over which a team has control (i.e., beating another

team should not be the outcome goal, but “doing well” is too vague).”

p- 21: Teams set long-, medium-, and short-term goals, goals to be met by the whole team

and goals for individual parts of the team.

p- 22: In the world of multiparty negotiation (MPN), it is necessary to maintain focus. As
such, team members must know what is important to them. Issues and goals must be priori-
. . 4
tized in order to ensure that outcome goals are met.” Conversely, too many goals can leave a

team without a clear focus.

AC, p. 38: I have observed the importance of remaining focussed on the ultimate

objective.

AA, p. 28: The [tribunal] proposal was a solution because it had three essential characteris-
tics. First, it met the interests of the deadlocked parties. What I saw in the federal proposal
was a balancing of interests.... [The second and third characteristics are “innovative and cre-

ative” and “delivered in a timely fashion—see below].

c) Stakes: The Will to Make an Agreement

[Parties with the most relevant power in a negotiation have no incentive to
sacrifice any of that power to make an agreement unless the stakes are high.
High stakes means a situation of interdependence in which the costs of unilat-
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eral action are high. Unless each party has something to lose from talks not
succeeding, there will be no will to make an agreement, in which case no

agreement will almost certainly be the result.]

CCA, p. 17: Parties come to the table because they have a vested interest in seeing the process

succeed. Each party has something to gain at the table and something to lose if the process

fails.

AA, p. 3: This class was conditioned by what we had read about the experience of the pre-
vious class. Procedural issues had clearly become a major stumbling block for them, and our
class, collectively, was determined not to get bogged down in the establishment of procedural
protocols. I believe this played a major role in contributing to the ease with which the proce-

dures were established.

CCA, p. 5: [Last year] a lot of matters were tabled, so the discussion could not move to
some resolution. There were a lot of factors that contributed to the process grinding to a halt
every time there was disagreement. I felt that it was an accurate depiction of what real life

multiparty negotiations are like....

p- 8: [Last year] set the stage for our class to want to succeed where the others had failed.
The common point of breakdown appeared to be a lack of willingness to give up ground and
move towards the middle. Finding this middle ground would be indicative of success in the
process. To succeed where others had failed became the driving point behind the negotiation

and settlements that were ultimately reached.

ED, p. 16: Having read the insurmountable problems faced by the class of 2001, every
member of our class was determined not to repeat the same mistakes. There was an air of
anticipation, excitement, and impatience, and as a result we moved through the procedural

issues with remarkable speed.

PE, p. 6: It was very apparent from the experiences of last year’s class that nothing should
be taken for granted. I was surprised at how last year’s participants’ miscommunications, mis-
conceptions, and attempts to control the negotiations backfired. This created more distrust
and culminated in their negotiation efforts being stalled at the procedural level, with no sub-
stantive solution to the questions before them. It was obvious to this year’s participants that it
was absolutely imperative to work out the procedural boundaries of the negotiations before we
entered substantive negotiations. Last year’s failures would be what this year’s teams would

address first in order to avoid the same mistakes and effect real solutions.

FB, p. 17: The dizzying pace with which the procedural matters had been dealt with was
astonishing.... I felt that there were many potential reasons for our early success on procedure.
First, everyone had the benefit of reading the text from the previous year’s experiences.

Second, we had a strong group of individuals with experience in negotiations, which invari-

. OCCASIONAL PAPER SERIES #01-04 .




172 . NEGOTIATING SYNERGIES

ably led to some experience in voting, dispute resolution, and physical arrangements. Our
class, to a member, seemed anxious to develop the substantive issues that were not effectively
addressed by the 2001 class. Group motivation contributed to an overall team atmosphere to

the procedural and preliminary discussions.

PB, p. 15: After viewing the Dancing Around the Table film, and reading [about] the previ-
ous class’s experience, we were all determined to strike some sort of deal, just to say that we
were successful in our negotiation.... p. 19: Before we even entered into the negotiations, there
seemed to be an underlying theme that we would decide on something and we would come to

some mutually agreeable solution.

FC, p. 36: Throughout, it was [the federal team’s] aim to achieve progress and make some
sort of deal. In hindsight, this attitude was most likely the result of reading the experience of
the previous year’s class. The class before us did not get past the procedural negotiations in
their simulation, and I believe that many people, including myself, viewed their experience,

perhaps incorrectly, as less than a success.

CCA, p. 5: After watching the video, the general consensus among the class was that this
was 7ot how we wanted our negotiations to proceed. Given the influence of the chair in the
process, it was decided that the chair had to be absolutely neutral. Furthermore, there was an
underlying consensus that for the process to succeed there would need to be give and take,

none of which we saw in the video.

AD, p. 4: Early on, pressure was felt by all parties to reach an agreement on the issues. The
majority of the negotiators probably had in the back of their minds the events of last year’s
class and the difficulties the group had in reaching agreements.... The strong desire to reach
an agreement on all sides of the table may have led to the successful outcomes arrived at using
consensus voting on substantive issues. There was a pressure on all parties to reach a decision
ourselves before the court would be forced to make the decisions and deprive our teams of

control.

d) Legal Rights

[Legal rights have some of the same functions as power in negotiations—act-
ing as trump cards by creating boundaries as to what negotiators will agree to.
If a party has legally recognized and enforceable rights that can be obtained
outside the negotiation setting, then, as with unilateral action through power,
it has no incentive to agree to anything less. Accurately understanding enforce-
able legal rights is key to competent negotiation preparation.]

FC, p. 1: It is my belief that the only problem with this class was the disparity of knowledge

among classmates. Some students were very well versed and possessed a great deal of [substan-
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tive] knowledge, while other students possessed no more than a basic understanding. I think
many people in the class felt alienated because of their lack of knowledge and simply allowed

those with knowledge of the issues to take over the negotiation.

PE, p. 45: I absolutely would not have pursued asserting the province’s right to be a party
to the treaty if I had understood in the beginning that the province has only the responsibility
to effect complementary and parallel legislation. I was really confused as to why both the fed-
eral and Aboriginal groups would refuse to accept the province as party to the treaty when all I

could see was the potential for mutual benefit.

e) History and Context

[Each dispute has its own particular history, cultural, religious, economic,
legal, and causal context. Disputes thar have been negotiated frequently across
time also develop their own particular culture, unwritten understandings,
and protocols. Competent negotiators know that these forces will come ro the
table and that good preparation requires understanding them deeply.]

PB, p. 15: There are often historical issues that will significantly affect the negotiation. Issues
such as resentment, mistrust, unkept promises and obligations, and a failure to be accountable
will slow the negotiation process ... and lead to a tedious process that often ends in no resolu-

tion at all.

PD, p. 9: One needs to be conversant with the history and context—otherwise it will hit

you in the face. As Andrew Pirie notes:

The context, which gives a dispute its shape and content and ultimately influences the
course a dispute takes, must be well understood. [We] must appreciate the full where,

who, what, when, and why of disputes.3§

FC, p. 1: As Andrew Pirie suggests, problems arise when negotiators are inadequately pre-
pared [with] regard to the subject matter of the negotiation...." I believe at the very least, a
basic understanding of the history of Aboriginal people in Canada is required before anyone
should participate in a simulation involving the incredibly complex and multifaceted issue of
Aboriginal self-government.... It is absolutely essential for students to understand why the fed-
eral government, right or wrong, acted in the manner it did when dealing with Canada’s
Aboriginal people. As well, it is imperative to understand the ... extreme poverty of Aboriginal

people and the social problems that such poverty entails.”

ED, p. 3: Understanding how a given dispute occurs, what might explain the disputing
behaviour, and ... the necessary steps ... to constructivdy assist the resolution process, is
not the exclusive preserve of any profession.” Every discipline has something to offer, and

not understanding and practising [dispute resolution] as a multidisciplinary concept means
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that only parts of the whole are ever articulated, accentuated, or acted upon.”

CCB, p. 5: [It is important to know the cultures involved because] a legitimate process for
dispute resolution reflects the community that believes in it. For example, a society of strong,
short-tempered individuals looks to violence as an efficacious route. A bureaucratic society
relies on memos, letters, and delays as the proper and just way. Politicians engage in debates,
scrums, and referendums. Parties directed by religious beliefs look to their holy books. The
path parties take will be one that is logical and natural according to their groups.” In the West
it is now culturally relevant to define the natural and rational path in the context of democra-

cy. In Alexis de Tocqueville’s words:

I think that democratic communities have a natural taste for freedom; left to them-
selves they will seek it, cherish it, and view any privation of it with regret. But for
equality their passion is ardent, insatiable, incessant, invincible; they call for equality in
freedom; and if they cannot obtain that, they still call for equality in slavery. They will

endure poverty, servitude, barbarism, but they will not endure aristocracy.”

In the West, therefore, it is cogent to talk of a valid process as one that incorporates the
g p p
opportunity for equal participation, while in other places groups desire approaches based on

tradition or exclusion.

AA, p. 15: Some argue that the negotiation process must be forward-looking and visionary,
with agreements to move from the status quo and provide for a better future relationship
among the parties. The argument implies that dwelling on the past will encumber the negotia-
tions and the visionary aspirations sought from the process. Such an approach delineates time
into past, present, and future, and attaches different importance to each segment. This is a
Euro-centric approach to time as opposed to an Aboriginal concept of time, in which all
things are interconnected, including time. Our Elders teach that “To know where one is
going, one must know where one has come from.” So while the Crown will likely be reluctant
to enter into a dialogue about past failures and problems created for Aboriginal peoples by fed-
eral policies and legislation, the Aboriginal considers discussion of the past integral in working

towards any agreement designed to create a better relationship for future generations.

AC, p. 2-3: Although it feels like I will have little to contribute because I have little [sub-
stantive] knowledge, I am a visible minority in Canada, and I know a little bit what it feels
like to be different from the majority that surrounds me.... Some people might call me brown
or nonwhite. I am not a colour. I have cousins with blue eyes and blond hair. Does that make
them white even though they come from the Middle East? I think it is cultural socialization
and context that identifies a person as being from a certain nationality, not the colour of their

skin.

CCA, p. 35: I believe that having a chance to see where the process fell apart last year and

the results of sticking inflexibly to one’s position gave us insight in how to approach the nego-
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tiation. The past exists so that we can learn from it in the future. The whole point of history is
to commit the past to paper so that it can serve as a template for future learning in similar sit-
uations. Last year’s experience provided us with insight into how far we would get if parties

were not willing to move beyond positions.

CCB, p. 10: The parties learned from the negotiating processes before them. Not only did
we see what went wrong in national conferences, but we also had the advantage of looking at
how the simulation unfolded last year. It served us as a filtering process that increased our effi-
ciency, especially during the early stages of the simulation. We were, as the saying goes, able to

see further because we stood on the shoulders of others.

2. Make a Plan for Process and Substance

[Part of preparation includes being quite precise about a partys overall goal in
the negotiations, about the issues that must be addressed if its interests are to
be met, about what it needs to achieve in relation to each of the issues, about
how to present its issues and its needs at the table, and how it might react in

various scenarios to achieve its goals.]

PA, p. 18: Performance goals are short-term goals used to achieve final-outcome goals. They
are the plan...." p. 19: Some of the provincial team’s performance goals, akin to positions,
were to have the other teams recognize the “neighbour principle” and to be recognized as a
party to the treaty.... To speak of wanting a treaty relationship within the spirit of the agree-
ment is useless without setting up steps [by] which to achieve the outcome goal. What makes
a performance goal/position successful is that it is short term and easily revised. Changing a

performance goal should not threaten the team as a whole....

Successful performance goals are positive....” They state what a negotiating team would
like, not what they don’t want. Second, performance goals aim at improvement, not punish-
ment.” Accomplished goals should be acknowledged, while those not accomplished should be

viewed as ways to improve rather than as failures.

p. 28: Some significant performance goals were set. For example, in response to the

Aboriginals’ proposal, we decided that three themes would have to be resolved. Those were:

1. How will Aboriginal self-government fit into the current political framework?
2. How will Aboriginal self-government be funded?
3. How will Aboriginal self-government and other governments deal with the same issues

in the same spatial areas?
We also decided that we would try to get the neighbour principle inserted into the treaty.

p- 20: Setting outcome and performance goals does not ensure a team’s success: “If players

do not enjoy the process of accomplishing these goals and if they do not become better peo-
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ple—not just players— ... their on-field success will ultimately mean very little.”” Behaviour
goals define the team’s values, what it stands for, and how members will act in a manner con-

sistent with those values.” There must be principles and guidelines for team conduct on and

off the field.

Behaviour goals are useful for a number of reasons. First, they define a code of conduct.
This is important because players come from diverse backgrounds and it cannot be assumed
that they all have the same understanding of what successful team behaviour is.” Second,
behaviour goals create positive pressure to improve—they define how a team wants to act.
Third, they put player’s actions within the team’s control. Fourth, they foster team unity.” To
be successful, teams must operate within the same thinking and principles. Finally, they help
players control their emotions. Ultimately, behaviour goals ensure that principle, not individ-

. 49
ual agendas, governs player actions.

3. Make Procedural Agreements

[Procedural agreements determine how talks will proceed and how decisions
will be made, disputes resolved, and if reached, how agreements will be imple-
mented. Initial scheduling requires authorized officials to agree on who will
meet with whom, when, where, and for what general purpose. Procedural
negotiations are sufficiently time- and resource-consuming that parties may
agree to use existing procedural protocols, or may leave procedural under-
standings implicit unless and until a problem arises. However it is achieved,
parties must agree on some method to create agendas and discussion docu-
ments, circulate premeeting information, chair meetings, make decisions, and
resolve disputes. Procedural issues often continue to arise during talks. If sub-
stantive agreements are reached, a host of new procedural issues arise with

respect to implementation. ]

CCB, p. 1: The process can be as determinative as the substance. The process determines not
just what and how matters are addressed, but also who participates in the process and what
impact each party has on the outcome. Slight modifications to the process have the potential

to result in a decision significantly different from that arrived at under another process.

AC, p. 38: I was surprised to learn that physical arrangements also had the potential to
impact on the negotiation process. I learned that what I had previously considered little

things, such as agenda setting, also have an impact.

PB, p. 18: A large part of the negotiation process is actually spent on the rules of process.
Although this can be frustrating, discussing the process prevents disputes.” Negotiating proce-

dure keeps the negotiations moving and prevents breakdown.

CCA, p. 17: The initial relations among the parties in preliminary negotiations will taint
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the subsequent negotiations. As such it is important to start out [with] the right tone and
carry that tone throughout the process. If distrust is allowed to fester in the initial stages, then
there is [little] hope that the process will move beyond laying down the procedural steps to

discussing the substantive issues.

p- 18: Getting through the procedure relatively quickly and with minimal glitches was a

builder of confidence in the process.

p. 11: Imposition of roles [by drawing from a hat] ensured that we moved beyond the
small things onto more substantial issues with trust amongst all parties preserved. There was a
potential at that stage for tempers to flare, sides to be chosen, and divisions drawn, and we
had yet to decide which individuals were on each team. It was my perception that preservation
of trust among everyone was key in getting the process rolling and parties working together.
We would not be able to accommodate everyone in their choice of team, given that we had
agreed teams were to be evenly numbered with five members per team. The end result would
be that some individuals would get their first choice and others would not. But who would
decide who got what? The imposition of roles by a random draw was the only reasonable way

to get around this small mole-hill before it became a mountain.

EB, p. 16: The [agreement to make substantive decisions by group] consensus ... illustrat-
ed a willingness by all parties to negotiate in the form of a true partnership.... It was a positive

opening round of procedural negotiations that set the tone for the substantive work to come.

CCA, p. 5: Multiparty negotiations will fail if the procedural protocol is not sufficient to
handle impasses that arise. The easiest method to handle such impasse is to table the issue,
which is what [often] happens. This is immensely frustrating because it feels like the negotia-

tions are getting nowhere.

AD, p. 5: The implementation of the dispute-resolution procedure led to agreements being
formulated and finalized rather than issues being tabled. The dispute-resolution procedure
ensured momentum was sustained when looking for a compromise. This procedure allowed
parties to take a step back from the Main-Table negotiations when required. Then in private
caucus rooms, they could work on proposals and/or agree on compromises to bring back to

the Main Table in the hope of reaching an equitable agreement.

FB, p. 16: I personally felt that this was a very progressive dispute-resolution framework.
The encouragement of open dialogue and ideas would permit groups to express their interests
and concerns, while almost displacing the anxiety, fear, and hostility that unanimous voting

would almost certainly generate. We were on the right track!

CCB, p. 1: [We know procedure and substance are interrelated]. Despite this realization,
structure and procedure are difficult to fully understand. The amount of influence that proce-

dure has on substantive results is far from clear.
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a) Choose the Chair

[The co-chairs earned the respect of the class as neutral chairpersons, and
were able to facilitate procedural issues smoothly for the remainder of the
negotiations.]

CCA, p. 15: The chair is an immense power position in the negotiation because control of

Main-Table discussion means control of the process.

FC, p. 34: I believe that after watching the videos of previous negotiations, all sides

believed that having a neutral chair was imperative, and indeed the only logical choice.

AB, p. 12: At the time, I did not appreciate the complexity of the chairperson role, as dur-
ing our negotiation the chairperson was responsible for the movement of the negotiation, the
clarity of the issues being negotiated, the mediation of disputes among the various teams, and
the recording of agreements made among the parties. In fact, the role of chairperson encom-

passed the traits of a recorder, transcriber, mediator, paraphraser, and referee.

EC, p. 34: Through a series of nominations and votes, CCB and CCA became neutral chairs
for the simulation. Hence, they would leave the groups to which they had been assigned and
sever all ties with them. I believe this was done without any problems. Throughout the entire
negotiation, I do not believe that anyone would have accused them of being biased in favour
of any one side. It was this lack of bias that I believe contributed significantly to the simula-

tion’s overall success.

CCA, p. 3: The “toolbox” that I brought with me was already starting to develop with my
previous experiences in other alternative-dispute-type courses that I have taken.... While I
wanted to challenge myself ... p. 13 ... my initial reaction to being nominated as chair was to
decline. I suddenly felt thrown out of my comfort zone into a role in which I had no experi-
ence. | also knew how difficult the position was from talking with [a previous student
chair].... As chair I wouldn’t be able to just choose to participate when issues arose that con-
cerned my group; I would have to participate in all aspects (substantive and procedural) of the
negotiation. I would be in the driver’s seat and I would have to give the process direction—
direction that I was not totally clear on to begin with.... Being the chair would be a chal-
lenge——zhat 1 knew. Nonetheless, I took the nomination because I never back away from chal-
lenging myself; growth comes from a better understanding of the person you are.... Pushing

the boundaries and resetting the bar yet again was what I took on as chair.
AD, p. 6: The chairs had to gain the respect of all negotiators.

CCA, p. 18: As chairs, we had to establish the confidence of the parties at the table not
only in the process but also in us. To do this, in the initial moments after being elected to the

role, both CCB and I had to take control of the session and lay out where we were going, even
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though we ourselves were not exactly sure where that was. Formulating the agenda was

immensely difficult as it had to be done on the spot.

AD, p. 7: As organizers, prompters, and communicators, the chairs played a crucial role in

allowing the parties to reach agreements.

CCB, p. 29: For much of the negotiations, as chairs we assumed a very passive role during
the discussion. Our agreed procedure was to assemble the groups, give preliminary remarks,
and then open the floor for discussion. This method worked well for the most part. Parties

proposed issues and discussion followed....

Whether chairs take an active or passive role, it is important that they be perceived as
neutral. Often a passive stance is more conducive to the development of this view. The more
involved chairs become, the greater the chance of one of the parties criticizing the chair for
not being impartial. If the parties regard the chairs as neutral and unbiased, there is an oppor-
tunity to build trust among the parties—chairs included—and in the process itself. A chair
who is perceived as neutral is also perceived as having no stake in the terms of the settlement,

. . . .o . 5
and may be better able to persuade parties to re-examine their positions.”

p- 30: The other view is that chairpersons have a duty to change the relationship among

the parties:

The primary objective of the facilitator of cognitive change is to create a problem-solv-
ing atmosphere in the negotiations within which creative search can take place to look
for new solutions to the problem. The [chair will act as mediator] to encourage the
participants not to deal with one another as opponents, but rather as members of a

. . 5.
group seeking solutions to common problems.”

Chairpersons who favour this approach do have an interest in the outcome. They will use
their influence in the process to have parties re-examine their positions and think through all
of the possible circumstances. The advantage of an interested, yet neutral, chair is [in having a]
person with an independent thinking process. Listening to all sides, the chair might be able to
formulate a viable solution that never occurred to the parties. The disadvantage is the possibil-
ity that the chair will take over the process.... The chairpersons must remember that the
process belongs to the parties. This is one of the central features of negotiation. Whatever role

chairs take in the negotiation, they never assume the position of a judge.

CCA, p. 15: What we did as chairs when an impasse was reached was important in sur-
passing the impasse. Furthermore, proposals and tactics at the Main Table were all influential

in how the discussions proceeded.

b) Secretariat
[As well as keeping motions straight, the chairs kept notes of the debate and

were able to summarize issues and discussions on request in a way students

Jfound helpful.]
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CCB, p. 28: While the parties caucused we, as chairpersons, took advantage of the time to
summarize the proceedings as well as share general observations. CCA was especially skilled at
assembling and summarizing the proceedings. As the negotiation advanced, we found it more
and more useful to recapitulate progress made. Feedback from the parties encouraged us to
continue on with that method. It was useful not only to show the parties the progress they
had made over such a short time, but also to give them a platform from which further discus-

sion could spring.

Often, the exercise was not as easy as we would have hoped. There were times when we
perceived that the parties had reached some kind of understanding, but it had not been for-
malized. The parties seemed anxious to carry on with other matters and it became difficult to
know when we should halt their discussion in order to get a previous discussion voted on, and

when we should allow the parties to continue.

CCA, p. 19: [As chair, I organized my notes] of Main-Table negotiations into issues/
motions. I noted what issues had been raised, what motions were on the table, and what were
the positions of the parties. By organizing my notes in this somewhat general fashion of what
was on the table at any given time, I was better able to keep track of where talks were headed.
My reasoning was that if I could organize and understand what had happened in macro terms,
then I could relate that understanding to the table, and in doing so, ensure that we were all on
the same page at any point in the negotiation. This would avoid confusion and unnecessary
backtracking in the process, thereby keeping us moving forward. The summaries that were
given from time to time throughout the negotiations, and the quasi-minutes that CCB and I

prepared for the class, aided in this forward movement.

AD, p. 7: One of the most important duties the chair carried was the documentation of
the negotiations. There were numerous times when ideas and proposals were being tossed
around on a variety of topics, which led to confusion. The negotiators would then ask for clar-
ification of the issues from the chairpersons. The chairs were able to re-establish the pace and

direction of the negotiations by providing a clear and concise summary of the discussions.

C. Substantive Negotiations

[Students reflect on the forces that drive negotiations. Perceptions become
reality as words and actions are constantly being interpreted (differently) by
everyone and the interpretations ground reactions. Negotiating styles conflict;
mistrust and uncertainty makes parties cautious. Negotiations become a shifi-
ing dynamic as individuals and teams speak, listen, ask, act, group, and
regroup in the attempt to appear co-operative but at the same time preserve
their parties interests and bargaining power. Teams experience both positive
synergies and intrateam conflict.]
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1. What to Expect: Gove rning Dynamics

[Students learned the extent to which the dynamic created by perceptions,
negotiating styles, and trust (or its lack) governs what happens in the
negotiations.|

a) Everyone Perceives and Interprets Differently

[Negotiations are driven by perceptions and interpretations, and everyone
perceives and interpress differently. It is almost impossible to believe the pro-
Sfoundly different ways in which people interprer what has happened, what is
happening, and what should happen. This section provides the students’ own
words as to their interpretations and perceptions of: i) events; ii) substance;

and iii) strategies and ethics.]

i)Events

[Students had dramatically different perceptions and reactions to major events
in the negotiations. Comments here cover choosing the teams, choosing the
chair, interventions by the chair, speaking arrangements, the creation of the
initial agenda, the meaning of opening day gifts (or their absence), and the
attempts to resolve the Day-One impasse.]

a. Choosing Teams

[Most students accepted choosing teams by lot, but not all. Students decided
not to make an issue of the distinction, nor of their personal team preferences,
but instead to focus on the work abead of them.]

FD, p. 16: Organizing ourselves into groups was amicably done by placing all our names into
PD’s hat. I was later informed that not every name had gone into the hat. AA had refused to
put his name in as he would not participate unless he was on the Aboriginal team. This irked
me. I strongly suggest that it is more beneficial to argue the opposite side of that to which you

are emotionally committed.

AA, p. 3: The class decided (with the exception of myself) to place their names in a hat to
be drawn for a position on one of the three parties to the negotiation. Since I was the only
Aboriginal person in the class, I felt it necessary to be part of the Aboriginal party, feeling
strongly that this would give the simulation greater authenticity. I do not wish to debate the
merit of “knowing the other side” because my experience is that there is always a deficiency in
perspective when culturally specific roles are taken by persons of a different cultural back-

ground.
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FC, p. 30: We decided to simply draw names out of a hat. I believe everyone approved of
this method except for AA, who had a strong preference for representing the Aboriginal people
in the simulation. AA is an Aboriginal law student who possesses a great deal of knowledge in
relation to the issues surrounding the implementation of self-government. I too would have
preferred to represent the Aboriginal people since I had completed work in this area on behalf
of a law firm I worked at the previous summer.... Although I would rather have represented
the Aboriginal people ... I was excited to represent the federal government. I viewed it as a
great opportunity to gain a new perspective and to view the self-government negotiation from
the opposite side.... [Further], although I viewed AA’s knowledge of Aboriginal self-govern-
ment as second to none in the class, I now maintain that he nonetheless held some extremely

unrealistic goals regarding its implementation.

FB, p. 13: [In the name draw] I was assigned to the federal Crown team. In this assign-
ment, | was placed in a group that I felt comfortable in, yet I couldn’t help but think that a
“bump” in my comfort level may have given me a different perspective. The Aboriginal stu-
dent in the class was a strong negotiator, and I was a Law Students’ Association leader as well
as an experienced negotiator. I couldn’t help but feel that our experiences would have been

more unique if we had switched roles.

PE, p. 3: [As the class had agreed], everyone’s name was put into a hat and as they were
drawn they were placed on one of either the provincial, federal, or Aboriginal team. I had my
fingers crossed that I would be put on the Aboriginal team and was disappointed when my
name was drawn for the provincial team. I felt that I would have the most to contribute to the
Aboriginal team because of my very unique personal experiences. Although initially unhappy
with the [choice of] group, I was very happy to be with the four other people whom I had
been placed with.... [Later] p. 19: It was at this juncture that I realized that my personal con-
nection with the Aboriginal viewpoint was quickly becoming secondary to my affiliation to
the viewpoint of the provincial government. Although I felt that all my conversation and
intrateam input was infused with an Aboriginal perspective, I had become much more con-

scious of my team’s responsibility to every citizen of Saskatchewan.

ED, p. 16: As for myself, I had no particular preference except for a distant feeling of not
wanting to be on the provincial side. This was due to last year’s negotiation, during which the
provincial team played only a peripheral role. Of course, as it turned out, the provincial team

was in every respect an equal player.

b. Choosing the Chair

[Students had different recollections as ro whose idea it was to accept both the

nominees as co-chairs.]
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CCA, p. 12: I was part of the federal team before being elected to position of chair. Our first
group caucus, and the only one that I attended as a member of the federal group, was around
how the chair was to be chosen. In that meeting there was discussion as to whether we wanted
a rotating chair from each group or a single fixed chair. One of our members, FA, was of the
view that the only way the negotiation could be fair was if the chair could rotate and each
group was given an opportunity to chair a session. She also pointed out that this would give
individuals who wanted to try being the chair a chance to do so. While FA’s proposal was well
taken, it was my view that for consistency, a single chair would be preferable. Furthermore, to
be neutral, a chair could not be part of a group at the table; the chair would have to give up
his/her position in the group and act in the interests of all for the sake of neutrality. In the
rotating chair proposal, when the turn to chair the session came around, being part of a group
would make detachment from group mentality difficult if not impossible, and this would

affect the neutrality of the chair. Our group ultimately decided that we would support a single
fixed chair.

p- 15: While we were outside, CCB and I had an opportunity to talk about the position,
and came to the conclusion that a chair and co-chair might be a good idea, given that we were
both interested in the process more so than the content of the negotiations. When we re-
entered the room, our chair/co-chair idea was put forward and accepted without any discus-

sion. Thereafter, control was officially turned over to us.

AB, p. 15: When the nominees were filing back into the room, PD suggested that they
share the role as co-chairpersons, thus allowing each person to bring their unique skills to the
chairperson role, thereby benefiting the negotiation process in general. As a result, this sugges-

tion was passed by consensus and both individuals became co-chairpersons.

PE, p. 8: If we're trying to think outside the legal box, why not start here? The class then
decided to abandon the first decision ... and allow two people to chair the negotiations. What
seemed to be a little unorthodox in the beginning really paid off, because both chairs dealt
with their very difficult job with skill, humour, and grace.

c. Chair Intervention re Seating Arrangements

[Students had very different reactions when the co-chairs unilaterally accepted
the Aboriginal proposal for seating arrangements.]

AA, p. 11: The Aboriginal group realized that ... we could further neutralize a confrontational

approach by geographically positioning ourselves across from the chair.

PE, p. 14-15: AA made known the Aboriginal preference to be seated directly across from
the chairs at the Main-Table negotiations. Watching the reaction of this request ripple across

the faces of the rest of the class was very interesting, as people reacted not to what AA had said
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but to how it was said. The tone of the statement appeared to be that AA considered [this] a
right and not a request. My initial reaction was one of automatic wariness directed to the tone
of the statement. When we split into our teams to discuss this, it became clear that other
members of my team felt that the tone was troublesome too, but it was also established that
the province was entirely dedicated to not making the same mistakes as in the past. We made
a conscious decision to do what was in our power to make informed decisions based not on
initial emotion but on our goal to effect real change. The provincial team decided in that cau-
cus that the seating arrangement did not matter in the scheme of what we wanted to get
accomplished, and if it made the Aboriginal team feel comfortable at the table, it was worth

making happen.

FC, p. 35: [The federal team] caucused and discussed the issue. I put forth that we should
allow the Aboriginal group to sit across from the chairs. I saw no distinct advantage of sitting
in that particular spot and thought we should support this request as an indication of our
good faith. FA thought that such a concession was unrealistic. I disagreed with her and perhaps
it was my bias coming through, but I told my group that it was most logical for the Aboriginal
group to sit across from the neutral chair because ... they ... have the grievance and they are

the reason that we are all here. The rest of my group agreed with me to support the motion.

AA, p. 11: As it would turn out, we really didn’t have to negotiate the Main-Table seating
arrangements. It was at this point that the advantage of having a neutral chair became appar-
ent. To our surprise, it was the chair who proposed that the Aboriginal team have a permanent
position across from the chair at the Main Table. I have to believe that because it was the chair
who pointed out the rightness of having these seating arrangements, the Crown parties found
the proposal to be more acceptable than would have been the case had our group made the

same proposal.

CCA, p. 16: AA commented that he was pleased when we suggested the seating arrange-
ment about the table. This proposal was deliberate in the sense that we as chairs felt that the
adversarial position is typically the one across from the opposing side. We assumed that the
provincial and federal teams would agree on many issues, so sitting across from one other

would not be indicative of an adversarial position....

Perhaps this was not a very neutral strategy for the chairs, who were to be neutral in the
process. However, the role of the chair in the negotiation was not only to ensure that the par-
ties got a chance to speak and that procedural protocol was followed, but also to aid in the
substantive negotiations as far as was necessary to keep the talks moving. As such, the set-up
of the Main Table was a factor in creating the right atmosphere for negotiations to occur. If
the atmosphere was hostile from the beginning, then the trust that needed to be established

for negotiations to occur in a forum conducive to collaboration would not come into being.

AB, p. 21: While I was impressed by the events of the negotiation session, I felt as if the
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chairpersons had stepped beyond their role of an impartial and neutral party, and by their sug-
gestion of the seating arrangement for the substantive negotiation, had taken an active role in
the negotiation process. However, I also realized that this action benefited [my team] so I
remained silent regarding this action. The way I handled this situation caused me to see how
easy it must have been for the federal and provincial Crowns in the video to justify the bla-

tantly obvious bias demonstrated by the chairperson during the negotiation.

d. Speaking Arrangements

[Different individuals and teams had quite different interpretations of the
appropriate application of the agreement that one person would be the lead
speaker for each team each day.]

AA, p. 10: It was decided by a majority vote of eight to four (all eight votes for came from the
Crown parties) that ... one person [would] speak on behalf of each group, with the speaker
having the discretion to defer to other members of his/her group. From that point forward,
with one exception, I spoke exclusively on behalf of the Aboriginal party. [Later], members of
the other groups approached a member of our group complaining that they didn’t think it was
right that only I should speak on behalf of our group.... I would suggest that when there is
only one speaker representing a group at the Main Table, that group will always present a uni-
fied appearance. Further, with only the one speaker,... that speaker can maintain the focus on
the interests relevant to his or her group regardless of the direction the negotiations are going.
The result ... creates an image of a solidified, confident force, with a concomitant power

image that may have an intimidating effect upon the other parties.

FB, p. 22: [During the federal team meeting after Day-One negotiations], FA and FD
expressed their frustrations about AA’s domination of the Aboriginal group and the entire
negotiations. It was clear that AA, as an Aboriginal person, had strong feelings about this nego-
tiation, and it was also clear that he was particularly well versed in the academic and legal ele-
ments of present federal/provincial/Aboriginal negotiations. Our group collectively developed
speaking segments to combat this aggressive negotiation style of AA, as it appeared that no
other member of the Aboriginal group was willing to put forward ideas orally at the negotia-
tion table.

CCB, p. 29: As chairs, we recognized those who wished to speak. The parties had decided
in the preliminary phase of the negotiation that each party would have one key speaker, who
would then defer to another member of the group if necessary. This procedure was not really
followed, and with the exception of the provincial team, it appeared as though it was rarely
even thought about. Neither did it seem necessary to make it a major point of contention.
Members of all the parties were courteous, raising their hands when they wanted to speak, and

not interrupting when others had the floor.
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PE, p. 8: As the negotiations developed,... the intention of the deferring principle [defer-
ring to another member of the team to give everyone an opportunity to speak for their team
in the negotiations] was somehow lost along the way and was not sufficiently acknowledged as

a rule rather than an option.

e. The Substantive Agenda and the Aboriginal E-Mail

[Again, individuals and teams had very different understandings of the
agreement as to how they would arrive at the initial agenda.]

PE, p. 16: On 25 February, the class [discussed how it would set the substantive agenda]. AA
spoke on behalf of his Aboriginal team and highlighted the fact that the purpose of these
negotiations was the implementation of self-government under Treaty 6. Once again, [ felt
extremely uncomfortable with the tone of the conversation, which was in my opinion quite
hostile. I felt at the time confused and a little hurt that AA had taken such a confrontational
approach to the negotiations when everyone at the table had expressed a desire to come to a
creative, mutually acceptable agreement. It seemed like a verbal slap in the face, and immedi-
ately I could tell from the body language around the table that others were equally as offended
and disturbed by the tone of the Aboriginal team’s position. It seemed to me to set an unfortu-

nate and potentially hostile precedent to the beginnings of substantive negotiations.

p- 17: After leaving the class, a number of us congregated in the library.... I was
approached by ... a member of the federal team, who expressed her concern over the tone of
AA’s address to the class. The discussion that seemed to me to be hostile was interpreted by her
even more unhappily. She felt that AA was not initiating the negotiations in good faith and the
aggressive verbal stance that he had taken earlier in class was counterproductive to the process,
the negotiations, and the ultimate goal of effecting change. I agreed with her that the tone of
the conversation was troublesome because it seemed to come out of nowhere and intimated a
very aggressive and what appeared to me to be immovable position that did not bode well for

future negotiations.

p- 19: I was reminded again [in the Aboriginal e-mail of 27 February] of the confrontation-
al tone of the Aboriginal representative a few days earlier. Words like “assert,” “imposition,”
“separate and distinct,” “inherent right,” as well as “assimilation” and “extinguish” set the tone
for the proposed outline. Combined with my feeling of uncertainty as to the direction the
negotiations would take over the next few weeks, I felt some trepidation and felt unsure that
the MPN class of 2002 would be any more successful than the MPN class of 2001. The tone of
the proposal, combined with the tone of the speech given by AA, started to solidify into a gen-

eral sense of unease. The proposal on its face seemed to be somewhat harsh.

ED, p. 18: The proposal received from the Aboriginal team as to the substantive issues we
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will negotiate was aggressive and dictatorial. I believe now that this was actually a negotiating
technique.... The result was that immediately our hackles went up. First, we were not pre-
pared to be bullied. Second, the sheer amount of issues proposed was overwhelming. We felt
that the focus needed to be narrowed to a workable agenda. We drafted a reply suggesting that
each group bring to the table issues they would like negotiated.

FB, p. 20: While comprehensive in its scope and detailing of the Aboriginal positions, it
simply did not sit well with our group.

FA, p. 20: I interpreted AA’s tone as condescending and rude. I think that initial reaction

shadowed my entire experience within the negotiating process.

AA, p. 15: One student would later comment that he found the statements made in the
preamble to be condescending in tone. I found his characterization disappointing.... The
student’s statement reflected, implicitly, a total lack of understanding of the importance of
the historical Crown relationship necessary in Aboriginal-Crown negotiations.... p. 16: Even
though the Crown parties had requested that we generate the issues for negotiation,... a

response came back from the federal party “that the agenda should not be dictated by any one
party.”

CCA, p. 20: As part of the role as chair, imposing procedure was necessary at various
points in the negotiation. The procedure we imposed to address concerns raised by the federal
and provincial groups in relation to the Aboriginal e-mail was necessary to ensure that all par-
ties had a role in deciding the substantive issues. If one party was assumed and believed to
have control in setting the agenda, regardless of whether this was actually the case or not, then
the atmosphere of collegiality would be destroyed. It was important to keep the sides vested in
the process as equals. To ensure this, CCB and I [asked the parties to state their interests and

then proposed a cumulative agenda].

f. Day-One Opening Gifts and Statements

[In respect for what they understood to be the Aboriginal tradition of present-
ing gifts as a token of good will ar the opening of negotiations, individual fed-
eral and provincial team members expended personal time and expense to
ensure that gifis were presented to all on the first day. The Aboriginal team’s
choice not to reciprocate the gift giving and its adoption of what appeared to
others to be an aggressive tone created tensions that lingered throughout the
negotiations.]

CCA, p. 20: The first day of substantive negotiation started with a short welcome and reaffir-
mation by the chair of the decisions made by the group to that point. The opening statement

was important to set the stage for negotiations.... A reaffirmation of [the collegial atmosphere
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to this point] and the purpose for which we had come to the table needed to be articulated, as
we were about to get into very contentious issues in substantive negotiations. In addition, the
opening was an opportunity for the chair to remind everyone of the ground rules in terms of
speaking at the table, and to reaffirm out loud the basic principles of common courtesy (i.e.,

not to interrupt when any individual has the floor).

p- 22: The willingness to negotiate in good faith was expressed by all parties not only in
their opening remarks but also in their actions. Both the provincial and federal groups present-
ed the parties to the table with gifts, tokens that were a further indication of the willingness to
come to the table as allies and not adversaries. It was interesting, however, that the Aboriginal

group did not come to the table with tokens symbolic of their commitment to the process.

PE, p. 22: I offered to ask my landlords if they could provide us with doughnuts. I thought
that sugar food would be appreciated by the class at that time of the day, and the rest of my
team agreed to this form of gift.

p- 24: The provincial team presented their symbolic doughnuts to the class, which was fol-
lowed by the presentation of symbolic keychains by the federal team, made by FA. I was some-
what taken aback that the Aboriginal team did not present anything, but decided not to dwell

on It.

Accompanying our doughnuts, provincial member PA gave a speech regarding mutual
respect and the province’s dedication to bargaining in good faith, [which was] quickly echoed
by the federal team. The provincial team also focussed the topic for discussion in order to
entertain the concerns our team had identified with regard to jurisdiction, funding, and the

effect of implementation on the current political framework....

I was thoroughly disappointed by the Aboriginal team’s reaction to what my team consid-
ered a noteworthy change in negotiating etiquette. The provincial team had noticed in the
[constitutional video] that only the Aboriginal contingent brought gifts of respect and friend-
ship to both federal and provincial governments. It was our intent to reinforce our good will
in a symbolic way by initiating such an offering of respect. I never expected that our carefully
designed attempt to show our intent to bargain in good faith would be so noncommittally
received. I felt somewhat slighted that I had gone out of my way to arrange getting doughnuts
from my landlord’s business, which they considerately donated, and did not have the gesture

recognized for the legitimate effort it was.

FA, p. 17: Then it was the federal team’s turn. FD welcomed the parties to the table and
began by passing around my keychains. This was a very nervous moment for me. I wanted the

opposing teams to accept the gifts as a token of our good faith.

p- 16: I had been very careful choosing a gift for the parties to the negotiation. I decided to
make keychains, but I did not want them associated with bad connotations. At first I had
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thought about keychains with animals on them. But then I thought of possible Aboriginal
responses that involved the “white man’s” disrespect for the Creator’s creatures.... In the end, I
decided to decorate the keychains with beads, which I stitched into the shape of flowers. I
hoped the flowers could symbolize growth of the relationships among the parties. Maybe this

could be a feeling of a new beginning or a fresh start—a springtime, happy feeling....

p- 17: I felt like I had put myself out on a limb.... I felt powerless; I had put a piece of
myself out to the other parties and they had the power to accept or reject my peace offering. I
watched the container get passed from person to person around the table. In general the reac-
tion was good. I began to feel warm and happy with how people reacted. However, as AA took
his keychain, I saw no reaction. His face appeared cold and sober. I felt defeated. My heart
sank.... AA’s was the reaction I cared most about. I felt it was imperative that we obtain a posi-
tive start to the negotiations. I felt that AA, an Aboriginal person, would have a much greater

understanding of the underlying purpose of such gifts....

p- 18: I was even more upset when the Aboriginal team gave their opening address and had

no gift offering.

p- 19: Another disappointment in the Aboriginal initial address was the negative feelings
that I got from it.... I was shocked. Listening to AA speak, I felt that the Aboriginal team
seemed to be bitter and angry with all of us. In light of our efforts, I was hurt.

AD, p. 11: As an Aboriginal side, we did not begin the negotiations with a ceremonial
prayer.... I did not feel it was appropriate to engage in this form of cultural ritual if we did

not fully understand or have the background to appreciate its significance.

AB, p. 28: I realized that [our Aboriginal team] was the only one not to simulate the tradi-
tional ceremonial aspects of an Aboriginal-Crown negotiation. That is, the Aboriginal repre-
sentatives did not request a prayer prior to the negotiation process, nor did we demonstrate
our willingness to negotiate in good faith by presenting the other negotiators with a gift....
While I read about these occurrences when I was preparing for the negotiations, it did not
seem important to the Aboriginal representatives” strategy to reproduce these activities. Rather,
the Aboriginal representatives felt it was much more important to focus on the substantive
portions of the negotiation process, and assumed that all parties would be bargaining in good
faith. In retrospect, I believe the Aboriginal representatives ignored a crucial symbolic element

of the Aboriginal-Crown negotiation process.

CCA, p. 22: It appeared to me as though the Aboriginal group was adopting a style of
negotiation that was not traditionally theirs, according to characteristics displayed in the video
and by the individuals who did the simulation last year. They were adopting a “white man””
type approach to negotiation. Utilizing such an approach appeared to be an effective way of

decreasing the differences between the two groups. The Aboriginal group thereby empowered
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their position through becoming more like their opponents at the table. Like the adage
“When in Rome, do as the Romans do,” the Aboriginal group was in effect emulating the

techniques of the other groups at the table.

g) Breaking the Day-One Impasse

[Both the federal and Aboriginal teams were acutely aware that if they could
not get past the impasse reached on Day One, the talks would go nowhere.]

FA, p. 19: Day-One negotiations went very badly for me. The way I saw it, all sides stated
their respective positions and we, as the federal team, suggested an alternative. I internalized
Day-One negotiations as a bad experience all around. I felt as though we were hitting our
heads against a brick wall, as the Aboriginal team wanted nothing to do with our suggestion

or position.

p- 20: [The federal team] were all a little shocked by AA’s attitude towards the provincial

team. His harsh words seemed to pierce the provincial team members.

AA, p. 24: We had come to an impasse.... If we couldn’t get by this impasse the negotia-
tions would collapse. I saw only one option, as we were very near the end of our time for that
session. Could I get past what their minds were stopping them from hearing?... I went though
an intense moment of angst. Should I even try this? Is it appropriate in a contrived setting to
engage in such things? This last question I asked myself was most determinative. Had I
reached the level of consciousness necessary to communicate to the spirit of another human
being? I decided that if I couldn’t do this now, then I would know that I would not yet be

ready for a time when it might really count....

p- 25: I have come to understand that there [are] differing levels of consciousness, and
although I am far from the higher levels, I constantly strive for greater understanding. Having
said that, as we move to different levels of consciousness, we move further away from the
restrictions of the rational mind. In other words, the impossibility of the existence of a differ-
ent reality is removed; the requirement of scientific proof to establish its existence and validity
is unnecessary. We move to a reality in which the spirit is not limited by the conditional

response of any paradigm of the mind.

As best as I can describe it, the spirit is something felt. It is a feeling intertwined with
emotion, sensitivity, a deep-rooted understanding, awareness, acceptance, and connectedness,
all intermeshed and harmoniously engaged. As I understand it, the spirit exists in a reality
larger than the rational mind, and communication can take place at the spirit level without

restriction as to medium. But this was negotiation, and the medium was sound.

I recognized that barriers had been raised around the concept of consent. To speak to this

directly would only re-engage those barriers.... I had to speak in collateral terms, and to a
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space larger than the individual. I locked my eyes directly on the neutral chair and began to
speak. As I spoke I let go; I spoke from the centre of my being. I felt emotion welling up
inside; I felt a tone of passion attaching to the words I was speaking. I finished by saying
something about finding a solution to the impasse. I had thrown the ball into their court.

FC, p. 39: It was the opinion of the federal team that the Aboriginal group had not yet
conceded anything during the first negotiation session. We believed they had simply stated
their position and were holding firm to it. In our eyes, we had come up with a valid compro-

mise between mere consultation for infringement and the requirement of Aboriginal consent.

FA, p. 20: We were all thinking of starting the next negotiation by digging our heels in.
We considered ourselves to have moved on our position. We were going to tell the Aboriginal

team that we wanted evidence of their good faith by seeing them move off their starting point.

EC, p. 40: We thought this was a good idea, but that it should only be done as a last
resort. This type of approach would destroy the good faith we had worked so hard to establish.
FB suggested that we first push the Aboriginal team to come up with a compromise, and if
that failed, we would resort to FA’s speech.... If AA wanted to end up with 100 percent of what
he wanted, the negotiating table was not the proper arena for him to attempt to settle this dis-
pute. In my opinion, if you [expect] to receive everything you want, you should take your
issue to court, where there are clear winners and losers. Negotiations are places where one
should be prepared to make concessions and to compromise to make an agreement that all
sides can live with. It was my belief that AA did not possess this attitude during the first ses-
sion of negotiations.

It was at this time that FD put forward an ingenious solution, which later turned out to be
the “deal maker” of the simulation ... [the tribunal]. Because all administrative tribunals are
subject to judicial review through the existing court system, it was my belief that this was
merely the same deal we had previously offered the Aboriginal team, with the administrative
tribunal acting as an intermediate step before the courts. We decided that this was a great idea
and that it should be proposed during the next negotiation. However, we decided that this was
our final concession. If they refused to negotiate upon this proposal, then FA would give her
speech ... and I would unleash my thoughts towards the Aboriginal group, and AA in particu-
lar, about how I felt they did not come to the table to negotiate.

FD, p. 22: I wrote the tribunal proposal down and presented it to my team as a means of
breaking the impasse. I was pleased that my team readily accepted it, but would the Aboriginal
team? I read my speech in class and saw the Aboriginal team visibly relax. This was my proud-
est moment, and as I later learned, rightfully so. Outside of class, AA told me that if it was
not for this suggestion, the entire negotiation was on the verge of breaking down. I strongly
believe that this exercise was a chance for the students to think outside of the box. As we were

never truly accountable to anyone, we could attempt to come up with innovative solutions,

and indeed we did.
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AA, p. 27: At the outset of the second round, the federal negotiators brought forward a
proposal that would get the negotiations past the impasse.... Without this proposal, I believe

the negotiations would have collapsed....

Can I prove that I was able to communicate through my spirit to the spirit of the others in

the room during that round of negotiations? No.

If polled, would anyone say that what they heard touched a cord within them? Possibly,
but I doubt it.

Did I attempt to manipulate another’s way of thinking? Not at all. What I did was
attempt to bypass the barriers created in the rational mind so that a solution might be devel-

oped that would address not only our interest but theirs as well.

Can only Aboriginal peoples engage in communication through the spirit? All things that
possess spirit can communicate through the spirit. What is required in the human dynamic is

the ability not to be limited to only what the rational mind will accept.

Do I believe I was able to communicate from my spirit to the spirit of the others through
what I said? Absolutely.

11) Substance

[Groups had very different ideas as to the appropriate direction to be taken
for solutions to the substantive problem, different interpretations of the words
in the authoritative documents, and widely differing proposals for table con-

sideration.]

a. Solutions
i. Federal

[The federal government believed the solution lay in having Aboriginal people
take control of their own lives to reach the point of self~sufficiency, which
would in turn reduce federal funding.]

FC, p. 1: Until one becomes familiar with the history of Aboriginal/white relationships in
Canada, one will not understand that many of the problems facing Aboriginal people today
can be most effectively reconciled through the Aboriginal people themselves taking control of
their own lives. The history of Aboriginal people in Canada will show how ... through no
fault of their own, [they] lost command over their lives through the process of colonization. It
is this loss of control that has created and perpetuated many of the problems plaguing [them]
today. In order for Aboriginal people to most effectively begin to heal from the damage caused

by the effects of colonization, this basic freedom to manage their own affairs must be returned
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to them. This freedom and control may most ideally be returned to the Aboriginal people of

Canada through the creation, evolution, and utilization of their own system of government.

ED, p. 21: Our long-term goal was to reduce funding. We were open to suggestions, and
were open to making suggestions in the hope that the Aboriginal people would one day be

self-sufficient.

ii. Provincial

[The provincial team was internally divided as ro the solution, with one
strongly held view thar Aboriginal people should receive a transitional pay-
ment, after which time they would be citizens on the same basis as other citi-
zens. Others were focussed on “creative and collaborative” solutions. The team
agreed that before any meaningful decisions could be made on self-govern-
ment, discussions were needed on who would pay for what, on how existing
Jurisdictional lines would be adjusted, and how accountability would be

ensured.]

PE, p. 18: On 26 February 2002, the provincial team members received an e-mail from PC....
PC felt the Aboriginal assertion of self-government was an un—co-operative and aggressive posi-
tion. He proposed the fundamental term,” which was in direct conflict with the Aboriginal
view. PC felt that the provincial team should adopt a most sceptical stance towards any imple-
mentation of Aboriginal self-government. This position was based on what he called “spill-
over’—something he assumed would be an automatic result of self-government. PC felt that
First Nations people would leave reserves in increasing numbers to move into the surrounding
towns and cities, producing a strain on provincially funded social and municipal services. PC
proposed the way that the provincial government should deal with this would be to propose a
payment to each individual Aboriginal band member in the amount of $10,000 in exchange for
the extinguishment of all Aboriginal title, rights, band membership, and Indian status so that

they would become a Saskatchewan resident like any other.

p- 21: Acknowledging that positional bargaining had not worked in the past, PD proposed
that the provincial team abandon the failures of the status quo and attempt to arrive at sub-
stantive solutions through a process of collaborative and creative negotiations. It was finally
agreed that the provincial team would become the “shining example” of inventive negotiations
in an attempt to address a perceived path of conflict between the federal and Aboriginal teams.
PC was not an enthusiastic participant in this conclusion, but was able to agree that the strate-

gy he had proposed may be too inflammatory if our goal was to be creative compromise.

p. 23: The provincial team met again on 3 March 2002 to further discuss the approach that

our team would take the next day at the Main-Table discussions. PA expressed her view that as
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long as our team approached bargaining with a mind to representing the concern of all citi-
zens of Saskatchewan, she would feel comfortable in supporting a progressive and creative

bargaining position.

PA continued by expressing the view that the province should support self-government if
the form it took contemplated eventually moving towards self-sufficiency. [We] decided that
before we addressed the substantive issues presented by the Aboriginal team, a discussion on
accountability was imperative. The team had not focussed its argument within the form of the
Aboriginal team’s agenda; however, the province felt that “before we can decide what colour to
paint the bedroom, we must come up with the resources to build the house.” In other words,
the province felt that the group should look at the bigger picture of who was going to pay for
what, who was going to lose or gain jurisdiction over what, and how do we ensure mutual

accountability among all levels of government, before we decide on education or health issues.

iii. Aboriginal
[The Aboriginal team believed that the treaties had assured them they would

be able to continue to regulate their lives and communities.]

AC, p. 19: [In the meeting with Aboriginal negotiators], I learned that the Indians’ compre-
hension was that they did not cede their rights to govern themselves when they signed the
treaties, but that they were agreeing to share the land with the Europeans in exchange for
medicine and agricultural knowledge.... The First Nations understood that they would con-

tinue to govern themselves through their systems of regulating their lives and communities.

AA, p. 13: In light of the interests of the peoples of Treaty 6, as we identified them, we
sought through negotiations on self-government to obtain self-determination [without using
the word self-determination] as set out in Articles 1 and 2 of the International Covenant of

Civil and Political Il?ightx:Ss

1. All peoples have the right to self-determination. By virtue of that right they freely
determine their political status and freely pursue their economic, social, and cultural
development.

2. All peoples may, for their own ends, freely dispose of their natural wealth and resources
without prejudice to any obligations arising out of international economic co-operation,
based upon the principle of mutual benefit, and international law. In no case may a

people be deprived of their own means of subsistence.

b. Words of the Relevant Texts

[The teams had very different interpretations of what the treaties had said.]
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PB, p. 6: Although the spoken words of the treaty negotiations are well documented, each
party had a different interpretation of what they thought they were entering into. This ...
caused contentions from the very start and has continued to the present. Even in our class
negotiations we argued over what was the spirit or intent of both parties during the treaty

negotiations.

CCA, p. 30: The provincial government believed that it was a party to the treaty and as
such was not only bound by it but also could enforce its terms. The conception of the role
that the province played in the treaty was much different according to the Aboriginal group,
[which] believed that the province was not contemplated by the treaty and as such was not a
party to it. This conception had a monumental effect in the role that the province was to play
in these negotiations. If [it] were not part of the treaty, then [it] would not be willing to nego-

tiate on issues of funding and resource sharing.

PE, p. 29: Why wasn’t the province a part of the treaty? All the research the provincial
team had done intimated that the relationship was between the Aboriginal groups and both
governments equally.... The exercise, according to AA, was to implement the existing treaty,
which only contemplated the federal government as party to the treaty. The province
[adamantly] believed that we were contemplated by the original treaties to be parties to the
treaties, with all the responsibilities and obligations that entailed. AA answered this resound-
ingly in the negative, stating, “The courts have interpreted the treaties to exclude the
provinces.” I couldn’t believe what I was hearing. Had the provincial team missed something

in its research?

During the second caucus, I retrieved my copy of the Report of the Royal Commission on
Aboriginal Peoples“and found that the provinces had a particular obligation to participate in
meaningful implementation of Aboriginal self-government. I misunderstood this at the time
to mean that the provinces were indeed contemplated in the treaties as parties to them. PC
also asserted that he had definitely read somewhere in Treaty 6 itself that the provinces were
contemplated as parties. It was this misunderstanding of the words that coloured the rest of
the negotiations that day. The province’s view was, “Why wouldn’t you want the province to
be held accountable as a party to the treaty?” The Aboriginal perspective was that the
provinces are just not parties to the treaty, end of story. It was completely perplexing to me
that the Aboriginal representative would balk at the chance to include the province in consti-
tutionally entrenched obligations. I did not understand where AA’s refusal to even contemplate
the issue came from and started questioning whether or not the Aboriginal representative was

attempting to limit the province’s role in the substantive negotiations.

p- 33: AA reiterated that this exercise was not one of treaty renegotiation and this was not
the forum to debate the intricacies of treaty interpretation. Once again I was astonished by the

apparent abhorrence to the idea of provincial treaty status. Where is it written that the
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provinces were not contemplated as parties to the treaty? AA asserted that the power moved
from the Queen to the Crown in right of Canada, which did not include the provinces at the
time the treaties were made. The provincial party felt that it should be implied that the
provinces held that status, and felt that in doing so the Aboriginal team would benefit greatly.
The constitution states and implies throughout that the federal and provincial governments
enjoy broad and plenary powers, intimating that the two forms are separate but equal. The

provincial team just could not figure out why the other two teams were so adverse to this idea.

c. Proposals
i. Neighbour Principle

[The provincial team proposed contractual agreements among governments to
ensure accountability through the ‘neighbour principle” (a principle of tort
law requiring that one not act in such a way as to intentionally or uninten-
tionally harm another who is forseeably harmed by onés actions). Team inter-

pretations of the proposal varied widely.]

PC, p. 34: However, the fundamental term did play an important indirect role in the simula-
tion case study. Indeed, it generated “the neighbour principle,” which had the potential of
serving as an appropriate, nonconfrontational foundation for the relationship.... p. 41: W.
Ury’s Getting to Peace is an indirect authority for the position that framing a relationship in
terms of being a “neighbour” is a helpful way to promote coexistence with a minimum of
destructive conflict: “No dispute takes place in a vacuum. There are always others around—
relatives, neighbours, allies, neutrals, friends, or onlookers. Every conflict occurs within a com-

munity that constitutes the ‘third side’ of any dispute.””

PE, p. 28: The province felt that in order to address issues of accountability there needed
to be a reciprocal program in which all governments involved would treat the others as its
neighbour. Each party to this principle would have reciprocal responsibilities and obligations
to not intentionally or unintentionally do harm to other entities around it in the exercise of its
constitutionally recognized right to govern. We decided that it would be best to describe the
duty along similar lines as the tort-based duty of care, where the parties promise “to do unto

others as you would have done unto yourself.”

p- 29: AA felt that the neighbour principle in effect built upon an existing treaty and was

thus outside the province’s scope of powers.

FC, p. 42: The final, and in my mind, least important issue that came up during the sec-
ond session of the negotiation dealt with a proposal of the provincial government concerning a
possible neighbour principle that would be implemented between the provincial and future

Aboriginal government. The proposal was the brainchild of PC. As I mentioned [see below], I
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was concerned with what type of issues PC would bring to the negotiation table, and this pro-
posal confirmed my previous fears. The provincial government proposed that there would be a
reciprocal duty upon the Aboriginal and provincial governments to take care not to exercise
legislation that would be inconsistent with each other’s rights. The provincial government
wanted the principle recognized as part of the treaty. My position [was] that it is a principle
that is already recognized at law. I perceived PC was ... throwing a wrench into the negotia-
tions and in my mind, simply wasting time. The neighbour principle already exists in the area
of tort law. It states that people have a duty not to harm their neighbours. In my mind this
duty already applies to governments. Provincial and federal governments have been sued in the
past for harming people, so I have no idea why the same liabilities would not apply to
Aboriginal governments. The Aboriginal group responded to this proposal with sarcasm. In
my opinion, however, this sarcasm was warranted. AA commented to PC that if he wanted him
to sign a piece of paper that said he was his neighbour, then that was fine with him. However,

he stated he would not allow such an agreement to be included within Treaty 6.

PE, p. 29: The biggest problem was that both the federal and Aboriginal teams were not
interpreting what to us was a clear and useful proposal. There was absolutely not a single ele-
ment of paternalism in the neighbour principle. When coming to the decision that there
should be some sort of arrangement between the parties to address accountability in the event
that something happened, the province was attempting to entrench not only the First Nations’
duty of care but also the federal and provincial duty of care. It seemed only logical that the
Aboriginal group would want to tie itself into an agreement with both the federal and provin-

cial governments to ensure that each party do its best to avoid causing the other harm.

The Aboriginal representative, AA, stated quite bluntly that provincial laws of general
application are of no force and effect to .35 treaty rights. AA then continued in a derogatory
tone, giving the province a paternalistic pat on the head by reluctantly agreeing to the neigh-
bour principle. I was shocked. I felt that the province had just been blatantly disrespected. I
felt that the Aboriginal representative was being outwardly patronizing, and it grated on my

overly sensitive nerves.

p- 32: The province felt that ... a disturbing trend of ignoring the provincial presence at
the table was starting to develop. It was at this point that the provincial team asserted its con-
cerns that the neighbour principle had been somehow sidelined. My team tried to explain in
better wording that we felt the neighbour principle embodied a principle of reasonable care
not to exercise provincial legislative rights in such a way as to undermine Aboriginal self-

government....

This position was met with FC very casually saying that the neighbour principle is
an implied fact of life and there is no need to write it down. I considered this overt attempt

to limit the potential benefits of the entrenchments of the neighbour principle as another

. OCCASIONAL PAPER SERIES #01-04 .




198 . NEGOTIATING SYNERGIES

example of the federal team’s refusal to include the province in meaningful substantive

discourse.

FB, p. 23: [FC’s response at the Main Table to the neighour principle] demonstrated a lack
of respect for the province’s interests and a lack of respect for the provincial negotiator on a
personal level. While the provincial negotiator may have been persistent, we had no way of
understanding if he was representing his entire group’s position, and in fact, why they held
that position, because it was summarily dismissed by the other two groups. If we were seeking

consensus on substantive matters, this was not the way we were to achieve it.

ii. The Provincial Amendment to the Tribunal Proposal

[The federal proposal was that infringement of constitutionally protected
Aboriginal rights would be decided by a nine-member tribunal, three repre-
sentatives from each of the federal government, the provinces, and Aboriginal
organizations. If the tribunal failed, the issue would go to the courss. The
provincial team proposed an amendment that mediation be attempred before
resorting to the tribunal or the courts. Again, team interpretations of the pro-

posal varied widely, creating another virtual impasse in the negotiations.]

FC, p. 44: I believed we were incredibly close to reaching an agreement with the Aboriginal
group [on the tribunal proposal] when the provincial government again interjected, through
what [ initially perceived to be another attempt to throw a wrench into the progress that we
were making with the Aboriginal group. The provincial government [suggested] ... that before
any issue regarding infringement [was] sent to the administrative tribunal proposed by FD, all
three parties would agree that should disputes arise, an agreement would be made to engage in
a form of alternative dispute resolution. This was the brainchild of PD, who I believe is a pro-
ponent of any type of ADR. [It] meant that before any recourse was made to either the pro-
posed administrative tribunal or the courts, the parties [would] sit down and consult with
each other. I perceived this as just another hoop to be jumped through before an issue went

to court.

PE, p. 38: The province never intended this proposal to appear as some form of check on
the Aboriginal right of self-government; rather, this mechanism was proposed to deal with the
eventuality of impasses between and among the three levels of government. The provincial
team was beginning to become very frustrated that the federal government was for some rea-

son clearly not “getting it.”

CCA, p. 28: It appeared in this session that the Aboriginal group had aligned to some
degree with the federal group, and were working to show the province how beneficial it would

be to set up this tribunal and to help the Aboriginal group become self-sufficient in their gov-
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ernment. The federal group articulated that it would be in the best interest of the province for
the Aboriginal group to be self-sufficient in funding, because it would be less taxing on the
province’s pool of available resources. The Aboriginal group indicated the province would be
responsible only for off-reserve funding, along with the federal government. While the
Aboriginal group refused to recognize the province as a party to the treaty, they did propose
that they would be willing to enter into contracts to facilitate resource sharing and would sign
a document implementing the neighbour principal between the Aboriginal government and

the province. There was a short caucus to discuss the proposals on the table.

While all these attempts were great strides in finding the middle ground, I sensed that the
provincial group felt a bit ganged up on. This was unfortunate because the proposals on the
table and the strides taken to satisfy some concerns were solid. However, I believe that what
held the province back was resentment as to how it was treated at the table. Its concern with
respect to being part of the treaty was an important one that needed to be clarified before the
negotiations could move on. As chair, I wanted to interject in the process the importance of all
the issues brought to the table and that everyone was deserving of equal consideration.
However, at the time I felt as though this was not indicative of being a neutral chair. By inter-
jecting, I would be defending the provincial side. This would seriously undermine the parties’
confidence in me as a neutral third party. Once that confidence was destroyed, there would be

no way to get it back and the process would be soured.

p- 31: The Aboriginal group for the most part sat back and let the province and federal
government fight it out. This lack of involvement in the discussion was very surprising
because the mechanism had more to do with the provincial/Aboriginal relations than it did
with the federal/Aboriginal relations.” AA described it as “watching a tennis match,” which is
actually what it was. The parties were talking about the same thing, yet they did not under-

stand each other.

AD, p. 21: The negotiations had reached a stalemate.... The problem between the provin-
cial government and the other teams at the table may have been due to a difference between
the parties’ understanding of each other’s interests. This miscommunication or lack of commu-

nication seriously impeded all sides from coming to an agreement on the tribunal proposal.

The chairperson assisted in moving past this deadlock by asking the provincial government
to clarify its proposal. Effective communication requires each side to listen actively to the
other side and acknowledge its arguments. The chairperson was acknowledging the provincial
government’s argument, and the federal government and Aboriginal side were asked to listen. I

feel this was a pivotal step in moving forward in these negotiations.

CCA, p. 31: Something had to be done as the discussion was not going anywhere, and the
federal side did not seem to understand the proposal that the province was putting forward,

despite several attempts to make it clear. As chair, I felt it fell on my shoulders to bring some
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clarity to the issue so that we could move beyond it. I asked questions of the provincial group
as to how the ADR proposal would fit in with the tribunal proposal, and reiterated what I
thought was the purpose behind the proposal. The questions and reiteration were not really
for clarification, but a tactic to let the other sides listen to the proposal without attacking it

outright.

This was a very partial move on my part, but the way it was framed carried with it a level
of impartiality. I was not being absolutely neutral in my assistance to the province, but as chair
it was immensely difficult to attain absolute neutrality in the situation. I could see the impasse
forming and a way to avoid it before it fully developed. It was my understanding that as chair
I was to aid the process in an impartial way. I understood this to mean that I could not undu-
ly favour one side over the other in the process, and [I could] not interfere with the substan-
tive negotiations. But that impartiality was not infringed by clarification of issues to the entire

group.... After the issue was clarified and the purpose reiterated, we broke for a caucus.

FC, p. 44: After arguing with the provincial government over the necessity of such a
process, I was eventually convinced that such a system would be beneficial to all parties
involved. PD convinced me that a process of having the parties attempt to resolve their conflict
before resorting to outside parties would instil a sense of co-operation among the governments
and create a greater camaraderie and good faith among them. After caucusing with my group,

and acknowledging my change of heart, we as a group decided to support such a proposal.

AA, p. 35: When negotiations resumed after the second caucus, emotions appeared to be
running high with the provincial negotiators; their voices were rising and their frustration was
apparent. There was nothing wrong with the interest they were trying to have understood....
During this running dialogue, I heard PA of the provincial party mention that disputes would
not arise in a triparty manner,... that most disputes would likely be biparty in nature, either
Aboriginal-provincial or Aboriginal-federal. This was the key to the solution; all that was need-
ed was a correct framing of a proposal that could be delivered in a timely fashion. As the frus-
tration of the provincial party was reaching a peak, I interjected and was recognized by the
chair. I proposed that as a solution to the problem the Aboriginal party would be willing to
enter into reciprocal legislation of a bilateral nature to the effect that, should disputes arise, it

would be agreed that ADR would be engaged prior to any resort to legislation.

PE, p. 38: AA took this heated opportunity to exclaim the Aboriginal team’s support of the
provincial proposal. AA explained that he did not feel that the provincial government was try-
ing to implement a limit to the Aboriginal government’s ability to deal with issues within its
jurisdiction. The class came to the conclusion that the provincial proposal was not aimed at
limiting Aboriginal self-government, and decided that reciprocal bilateral legislation as
between the Aboriginal government and each of the other levels of government would have
the power to engage in an alternate dispute resolution process prior to moving to the courts

and litigation.
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d. Health Care and Education

[After the impasse was resolved on the Tribunal Proposal, the Aboriginal
team made proposals for policy and resource-sharing adjustments in relation
to health care and education. The federal and provincial teams found these
sufficiently in their interests to be able ro accept them.]

FC, p. 46: Negotiations resumed with a new sense of vigour. The Aboriginal group indicated
that they wished to discuss the issues of health care and education respectively. The Aboriginal
group proposed that under the terms of Treaty 6, the primary responsibility for health care
remained with the federal government. We conceded this point, as Treaty 6 had written in it in
plain text that we agreed to provide the team with a “medicine chest.” The Aboriginal group
further proposed that all money paid by Treaty 6 people under the GST be funnelled into
Aboriginal health-care systems (clinics, etc.). We viewed this award of tax revenue to the
Aboriginal government as tax money that we would be paying nonetheless to Aboriginal gov-
ernments to cover the costs of creating and maintaining these clinics. With this in mind, we
viewed the tax diversion as providing the Aboriginal government with not only a source of rev-
enue, but a sense of legitimacy as well. Because this tax diversion did not affect us financially
(it would simply lower the payments made to Aboriginal governments for health care accord-
ingly), we supported the motion, as did the provincial government. It was amazing to have
gotten through this stage of the negotiation so quickly. However, I fear it was also unrealistic.
As PE commented, we just settled the enormous issue of health care in less than twenty

minutes!

PE, p. 41: It was finally decided by a unanimous vote to support the Aboriginal contin-
gent’s proposal of funnelling GST money paid by Aboriginal people into the development of
Aboriginal health centres, with the eventual goal of self-sufficiency. It was as if we were riding
a natural endorphin high. There didnt seem to be a problem too difficult for our class to
come to an agreement on. Bring on the Middle East, I thought.

EC, p. 46: The Aboriginal group proposed that the federal government was responsible for
the education of Aboriginal people who resided on the reserve. We readily conceded this
point, as Treaty 6 states:

And further, Her Majesty agrees to maintain schools for instruction in such reserves
hereby made, as to Her Government of the Dominion of Canada may seem advisable,

whenever the Indians of the reserve shall desire it.”

The Aboriginal group further proposed that the province be financially responsible for the
education of Aboriginal people who reside off-reserve. Interestingly enough, the province con-
ceded this point. I believe that a lack of education regarding Aboriginal law denied the class a

real opportunity to engage in some very meaningful negotiations.... If I were a member of the
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provincial government, I would have advanced the argument that there is an obligation on the
part of the federal Government of Canada to provide funding for status Indians who reside

off-reserve.

FB, p. 26: The next motion passed in relation to education. The motion provided for
the diversion of Aboriginal property taxes to fund curriculum development in regard to
Aboriginal culture and language in both on-reserve and off-reserve provincial schools. All
students would have access to these programs, and provincial sales tax diversion could also

assist in this venture.

FC, p. 46: Such programs would be available to all children who were interested in
enrolling, but the province would be exclusively responsible for paying for these other stu-
dents. As representatives of the federal government, we felt extremely fortunate to be left out

of this section of the negotiations.

AA, p. 38: I bel